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Abstract

This study reviewed the provisional and conservatory measures related to
arbitral disputes. It addresses the concept of provisional and conservatory
measures and defines all of the provisional and conservatory measures. It is found
that the provisional measures are each action intended to protect the right in cases
where things cannot be delayed and that meant to evade falling into true risk or to
safeguard an actual case or a legitimate basic legal status. That is to say, the
provisional measures are a way to satisfy an urgent need. The conservatory or
precautionary measures are intended to preserve the right to be guaranteed in the
future, so it is the means to ensure the existence of right when the matter is
decided upon. The researcher reviewed the most important characteristics of the
provisional and conservatory measures, including their temporary effect, and the
making of speed decisions on the applications. And if the characteristics of the
provisional and conservatory measures taken by the judge of urgent matters are
quickly decided by taking simple proceedings, the proceedings before the arbitral
tribunal have the same characteristics.

The positions of national legislation, international treaties, arbitration
regulations and jurisprudence on the issue of allocation of jurisdiction between the
arbitral tribunal and the regular judiciary with regard to the taking of provisional
and conservatory measures are reviewed. The researcher noted the problem of the
distribution of jurisdiction between the regular judiciary and the arbitral tribunal,
especially in the measures that need the public authority intervention to compel
enforcement the provisional and conservatory decisions, which is not enjoyed by
the arbitral tribunal. In addition to that, the case in which the parties have no
choice, but to resort to the regular judiciary to take provisional and conservatory
action when the need to a fast protection arisen before the formation of the
arbitral tribunal. Most of the legislations at issue took joint jurisdiction to take
provisional and conservatory measures between the arbitral tribunal and the
regular judiciary. Giving this jurisdiction to the regular judiciary does not mean the
waste of the arbitration clause or an attack on the negative impact of the
arbitration agreement.

The general conditions that must be met for the granting of jurisdiction to
take provisional and conservatory measures to regular judiciary have been tackled
by an analysis and devising method of this topic. Jurists opinions made in this
regard have been also considered. These conditions do not differ in its entirety
from the conditions required for the jurisdiction of the arbitral tribunal to take



these measures. However, some particularities, which are characterized by the
system of arbitration, shall be taken into account, namely, that the arbitral tribunal
has been formed and the existence of the arbitration agreement between the
parties to the grant of jurisdiction of taking provisional and conservatory measures
to the arbitral tribunal.

It turns out that it is important that the regular judiciary assists the arbitral
tribunal, despite the independence of arbitration from the regular judiciary to
some extent. Especially if things happened before the formation of the arbitral
tribunal or after the formation of the tribunal, requiring the intervention of the
regular judiciary in helping to take provisional or conservatory measure at the
request of either party.

With regard to the law applicable to the provisional and conservatory
measures, it becomes clear that this law is the one that governs the arbitration
procedures in general. Therefore, this law shall be determined upon the will of the
parties, and in the case of absence of such will, it shall be appointed by the arbitral
tribunal.

When the arbitral tribunal is convinced by the provisional and conservatory
measures requested, it shall make its decision to take these measures. Despite the
fact that the decision of the arbitral tribunal have the force of the decision of the
regular judiciary, the arbitral tribunal does not have the power of coercion
implementation of this decision if the party does not implement it voluntarily. This
is so because the authority of the implementation is limited to the public authority
and the coercion implementation should be ordered by the competent judge
determined by the internal laws of the State.

The issuance or non-issuance of provisional and conservatory measures has
some implications whether for the applicant requesting these measures, or the
other party aggrieved by their implementation, especially if it is found that these
measures are not right. This leads to the possibility of appealing and claiming
compensation for the damages that are caused by the issuance of these measures.
Accordingly, the authoritative nature of the provisional and precautionary
measures taken by the regular judiciary or arbitral tribunal has been addressed. It
has been found that these measures will always have authoritative res judicata
temporarily, with the possibility to reverse or cancel whenever circumstances
change associated with its issuance.
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