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Abstract

The current study aims to clarify the mechanisms and tools of transitional justice and
Palestinian situation in this context, which faces occupation and settlement on one hand, and
the internal Palestinian division on the other.

The 2007 division within the Palestinian Authority is marked as a critical juncture in
Palestinian history, notable not only for the fatalities it inflicted but also for its role in territorial
fragmentation. This schism undermined the bedrock of the national liberation movement,
encompassing both resistance and settlement efforts, profoundly affecting all dimensions of
Palestinian life and severely disrupting social relationships. The accumulated risks over the
years have attracted significant attention from international and local stakeholders, dedicated
to mending the division between the factions and terminating the Israeli occupation of
Palestine. This study zeroes in on the feasibility and methods of enacting transitional justice
within Palestinian society, tackling the ramifications of the division. It employs descriptive and
analytical methodologies to elucidate the nature, features, and operations of transitional justice,
and to examine the initiatives undertaken by the Palestinian National Authority in the West
Bank and Hamas in the Gaza Strip, analyzing their impact on severe human rights breaches.
The research identifies a pervasive failure to implement transitional justice in Palestinian
territories, attributed to non-adherence to reconciliation agreements by Fatah and Hamas,
despite concerted Palestinian and international efforts. It advocates for various strategies to
foster reconciliation and transitional justice, highlighting the significance of mechanisms such
as reparations, judicial pursuits, and compensation for victims. The study underscores the
critical need for transitional justice in Palestine and the dearth of related research within this

context, aiming to spotlight the issue of transitional justice in Palestine.
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Chapter One
study plan

Introduction

Transitional justice encompasses the full range of procedures and mechanisms involved in a
society's quest to come to terms with a wide range history of past conflicts, repression and
abuses in order to ensure accountability, justice and reconciliation, as represented in judicial
and non-judicial mechanisms, such as fact-finding, prosecution and reparations initiatives, as
well as various steps to prevent the recurrence of violations, such as institutional, legal and
constitutional reforming and adjusting, civil society building, memorialization efforts, cultural
initiatives, Archives and change the way history is taught in these processes.

As a step towards reconciliation and preventing new crimes, transitional justice seeks to

recognize victims, rebuild citizens' trust in government institutions, increase respect for human

rights, and strengthen the rule of law.

As for the Palestinian reality, the Palestinians face two battles, first: a battle against the ongoing
Israeli occupation, second: a battle for reconciliation between the Palestinian parties, the
division between Fatah and Hamas, the two largest political parties, has blocked and delayed
the prospects for achieving peace, transitional justice and Palestinian solidarity, and this
division has become a major obstacle to resisting the Israeli occupation and colonial expansion,
as well as the palestinian parties have no power whatsoever on their political decisions, but still
an achievement could still be made between these parties. While the leaders of Fatah and
Hamas have taken concrete steps to achieve reconciliation, it has not yet been reconciled.

Transitional justice in the Palestinian case acquires a special treatment , especially after the
division, the flagrant and severeviolations that took place in the West Bank and Gaza Strip,
including extrajudicial executions, widespread arbitrary detention, torture practices, ill-

treatment inside prisons and detention centers, silencing voices and restrictions on cyberspace,



violations of the right to peaceful assembly and the right to association, closure of dozens of
associations and human rights, and other gross violations of the Palestinian Basic Law (Al-
Dustour), International conventions, especially the basic human rights conventions to which
the State of Palestine acceded without reservations, such as the International Covenant on Civil
and Fundamental Rights, the International Covenant on Social Economic and Cultural Rights,
the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or
Punishment, the Convention on the Elimination of All Forms of Discrimination against Women

and the Convention on the Rights of the Child.

Study problem
Despite the paramount importance of transitional justice in the Palestinian context, substantial

obstacles persist primarily due to the ongoing occupation. Additionally, challenges related to
political will and the reconciliation process continue, despite being addressed in various

reconciliation agreements.

Study Question
The main question

What is the importance and role of the transitional justice program and mechanisms in turning
the page on the internal Palestinian division, democratic transition, respect for the rule of law,
the human rights system and human dignity in the State of Palestine?

Secondary questions

e What are the means and mechanisms for implementing transitional justice in the
Palestinian case?

o What obstacles have been encountered in the implementation of transitional justice
mechanisms in Palestinian reconciliation agreements?

o What are the tools that could be learnt from the experiences of other states in the light

of the palestinian case?



Concepts and terminology
— Transitional justice: The concept of transitional justice is still ambiguous to many, as

some see it as "adapting justice in a way that suits societies in transition following an
era of rampant human rights violations, by paying attention to a set of mechanisms to

confront violations with the aim of creating a more just and democratic future."!

— The Palestinian division: The elections held in 2007 resulted in a split between the
Palestinian parties, and the division does not date back to 2007 only, as the competition
or disagreement over legal and political powers dates back to before that, in terms of
competition between two projects and two different ideologies between Fatah and

Hamas, especially after the Oslo Accords in 19932,

Literature reviews
e Arabic Studies:

Mohammed Askar's study entitled (International Standards for Transitional Justice and
the Mechanisms of their Application), where this study reviews the concept of transitional
justice and the extent of diversity in its definitions, and also dealt with the lack of completion
of many special experiences in transitional justice in many countries, which requires a detailed
study of the most important factors affecting it, and the idea of transitional justice has not been
legally regulated under an international agreement, and this in fact requires the study of many
different experiences, but some of them are incomplete on the ground, the researcher used the
analytical and descriptive approach, one of the most important findings is that no society can

easily overcome the past gross violations of human rights until the elimination of the effects it

! Hamid, Khamis Daham & Khalaf, Hamsa Qahtan. 2015. Transitional justice in South Africa. Journal of
International Studies. Baghdad. No. 61. p. 93.

2 Jadallah, Aya Zuhair. 2019. (Palestinian Division 2007, Circumstances and Repercussions). Hebron
University. Palestine. p. 24-26.



has caused, and transitional justice differs from national rules and laws that achieve justice
itself, the United Nations clarified in this regard multiple criterias for achieving transitional
justice, which is represented in the rule of law directly and expanding The tasks of the scope
of participation and the design of its mechanisms, and that the best way to achieve transitional
justice in the political transition is judicial trials and the other way is through independent
national commissions on human rights, and the fact-finding committees work in accordance
with international standards that are determined by the United Nations, as the benefits of this
study are the processes of developing the justice system with regard to all rights and freedoms,
studying the reality accurately and evaluating the state that requires it to make a radical political
change, Dealing with transitional justice mechanisms as an integrated and indivisible strategy
and avoiding any ambiguity regarding transitional justice so it does not diminish its
effectiveness during implementation.

Hawari Qada's study entitled (Transitional Justice. The Other Face of Justice) dealt with
an aspect in which it clarified the gross violations of human rights that still exist in the
international community, and transitional justice is one of the aspects in which justice is
achieved by not being affected by people, time and place, as transitional justice has taken its
share since the dawn of Islam, so that study focused on the positive effects of the role it plays
to protect human rights, the most important question was How can judicial and quasi-judicial
bodies act to mitigate the tug-of-war that follow the end of conflict?, The descriptive approach
was used to describe the development of the phenomenon under study, and the analytical
method was also used, one of the most important results reached was that the path of
transitional justice is heading in the direction set for it, also illustrates the success of transitional
justice, which is represented through the diversity of formal and informal procedures in the
application of justice and opening the door for frankness and discussion due to the state huge
funds that were originally smuggled abroad and societies that were suffering under civil wars

and various crimes retain part of Therefore, the importance of this study was crystallized in



strengthening the role of official and non official institutions and the extent of their
commitment to the tasks assigned to them, working to find channels of communication to
identify the phenomenon subject to violations, exile and outcast any person proven to be
involved in acts contrary to human rights from the state institutions and inviting all human
rights specialists, especially the Office of the High Commissioner for Human Rights as a team
to promote human rights.

Regarding the Palestinian situation, Aya Zuhair Jadallah's study entitled (The Palestinian
Division 2007, Conditions and Repercussions) explained the cause of the Palestinian
division and its roots before the Oslo Accords to the real division in 2007 and the subsequent
negative effects on the Palestinian cause, as this division left devastating effects on the
Palestinian society at all levels: political, social, media and others. The significant negative
impact of the division is that it has given Israel a great opportunity to evade. This conflict has
led to the total destruction of the people, the loss of the Palestinian cause and the denial of the
rights of refugees to return to Palestine. As for the position of the factions, their position was
characterized by weakness and ineffectiveness, as there were those who opposed the division
and challenged it, there were those who reserved their opinion and did not express any position
that favors the reconciliation or ending the status quo, another result related to regional Arab
and international positions according to which each of these countries has its own strategic and
special interests and therefore there are those who wanted and supported this division, because
this serves their interests, whether these interests are political, economic or geographical.
Al-Hussein Al-Owaimer's study entitled (The Foundations of Reparations in Transitional
Justice: A Reading in the Experience of the Equity and Reconciliation Commission)
summarized that reparations are of widespread importance in countries that have tried to apply
transitional justice, as international human rights law pays special attention to it, as reparations
are the best alternative to revealing the truth, here the study used the analytical approach from

the statement of the definition of transitional justice and the statement of the importance of



reparations, among the most important findings of that study was Which is represented in the
formation of the reconciliation experience, after which the basis for reparation and an important
point towards democratic transformation and the consolidation of the rule of law, as the
Commission gave great importance to reparation in special experiences in truth commissions,
and the Commission was able to redress the victims materially by enabling their relatives to
obtain financial compensation, the benefit of that study was represented in the work of the
committees in reparation for the damages that were subjected to many human rights violations,
as the state must compensate all victims in multiple ways.

Sharifa Klaa's study entitled (The Experience of Transitional Justice in South Africa: A
Study in Privacy, Contexts and Outcomes) illustrated the experience of transitional justice
in South Africa by focusing on the main problem centered on the effectiveness and impact of
the transitional justice experience in order to bring about reform and arrangements in
constitutional, cultural and economic institutions to achieve political reform and the
establishment of transitional justice, through democratic transition, the extent to which truth
and reconciliation commissions influence their political tracks, the extent to which National
reconciliation and conflict resolution between the white minority and the rest of South African
population, the adoption of political reform, the scope of it, institutional and constitutional

arrangements for the democratic transition in South Africa.

e Foreign Studies:

Amanda C. Baril 's study entitled: '""Moving beyond transitions towards transformation:
The interaction between transitional justice & constitution building"

Where this study is centered on the basis of the interaction between the forms of political
settlements and transitional justice and then building the constitution according to transitional
contexts and has reviewed some of the concepts, frameworks on the subject of research and

the most important comparative approaches, such as justice, truth, reparations and finally



guarantees of non-repetition, where the rapid and increasing spread of political transitions after
the period of internal conflicts is witnessing very important attention, especially with regard to
transitional justice as well as constitution building, as a great deal of attention has not been
given to the issue of understanding the contribution of the interaction between the two
aforementioned fields in achieving the desired goals effectively, as the researcher believes that
these two processes must happen together and exist on the ground, but there is an urgent need
for practitioners in both fields to increase the awareness and understanding of this coexistence
between transitional justice and constitution building and consider the most important factors

affecting them.

Commenting on previous studies

e Previous studies dealt with definitions of transitional justice and the historical
background of its origin, characteristics and mechanisms according to international
standards and resolutions of the General Assembly and the United Nations and this is
what previous studies have shared.

e Previous studies helped the researcher form a general and comprehensive perception of
transitional justice issues, its strategies and mechanisms in particular.

e The findings of previous studies in the field of transitional justice requirements and
different contexts helped the researcher in realizing the value of transitional justice in
the Palestinian context.

What makes this study differ from previous studies

e The current study focuses on the general Palestinian context, the current state of
division and the effectiveness of the Palestinian political context in applying a
Palestinian form of transitional justice based on national unity and supportive of the

achievement of the tasks of national liberation and democratic construction.



e Most of the previous studies in light of transitional justice took place in an environment
that does not face internal political division and does not face occupation. What
distinguishes the current study is its attempt to acquire a special Palestinian model of
transitional justice in a state of internal political division.

e Most of the previous studies were conducted in independent countries and seek through
transitional justice to transform from dictatorial regimes and violations of the human
rights laws to states of democratic regimes. What distinguishes this study is that it seeks
to build a model of transitional justice for a people and a political system under

occupation that has not yet gained its independence.

The importance of the study
Palestine's adherence to international human rights treaties is pivotal for legislative, political,

and practical progress. Civil society entities, including human rights groups, women's rights
organizations, labor unions, and media, drive public discourse. They push West Bank and Gaza
leadership towards advancing transitional justice, transitioning from oppression to inclusive

rule of law.

Objectives of the study
Turning the page on the internal Palestinian division and its destructive effects on the entire

human rights system, the peaceful democratic and civilized transition to the era of rights,

freedoms, equality, non-discrimination and respect for human dignity.

Study Methodology
o Descriptive approach: to clarify the nature of transitional justice, its concept,

characteristics, and mechanisms of action.



e Analytical approach: To explain the activities carried out by the Palestinian National
Authority in the West Bank and Hamas in the Gaza Strip to analyze its role in reaching

gross and severe violations of human rights.

study Tools
International legal references represented in the international conventions on human rights,

resolutions, recommendations of international organizations and relevant conventions signed
by the State of Palestine were relied upon by referring to books, studies and researches that
raised the studied topic, conducting interviews with experts in the field of study, as well as

using libraries and websites.

Limitations of the study
e Temporal boundaries: Focusing the study on the violations happened in the years 2006-
2007 as a major incidence.

e Spatial boundaries: Territories occupied since 1967, West Bank and Gaza Strip.
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Chapter Two

Theoretical and conceptual framework for transitional justice

Historical background
The historical background of transitional justice is intricately linked to the significant

political and social transformations experienced throughout the 20th century and beyond.
The concept of transitional justice has evolved in response to the imperative of addressing
human rights violations and injustices during periods of political transition. Below is a brief
history:

Phase 1: In the immediate aftermath of World War II, the objectives of transitional justice
were realized through the criminalization of war crimes and the establishment of international

trials, such as: Nuremberg Trials (1945-1946) These trials represented an early endeavor

towards transitional justice, prosecuting leaders of Nazi Germany for war crimes, crimes
against peace, and crimes against humanity?’.

Phase 2: Following the collapse of the Soviet Union and subsequent political transformations
across Europe, including Germany and Czechoslovakia, there emerged a need for
mechanisms beyond trials. This period saw the rise of truth and reconciliation commissions:
- Truth and reconciliation commissions became prominent in the late 20th century, with the
first such commission established in Uganda in 1974. The South African Truth and

Reconciliation Commission (1995-1998) is among the most renowned*.

3 International Military Tribunal. 1946. Trial of Major War Criminals before the International Military Tribunal:
Nuremberg, November 14, 1945 — October 1, 1946. Nuremberg. https://tile.loc.gov/storage-
services/service/ll/llmlp/2011525338 NT Vol-XXI1/2011525338 NT Vol-XXII.pdf

4 Tutu, D. 1999. No Future Without Forgiveness. Chapter 3.



https://tile.loc.gov/storage-services/service/ll/llmlp/2011525338_NT_Vol-XXII/2011525338_NT_Vol-XXII.pdf
https://tile.loc.gov/storage-services/service/ll/llmlp/2011525338_NT_Vol-XXII/2011525338_NT_Vol-XXII.pdf
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Phase 3: The era beyond the creation of Ad hoc Tribunals and the International Criminal
Court was marked by: The establishment of the International Criminal Tribunal for the
Former Yugoslavia (ICTY) in 1993 and the International Criminal Tribunal for Rwanda
(ICTR) in 1994 in response to conflicts in the former Yugoslavia and Rwanda, respectively.
Rwanda's transitional justice journey post-1994 genocide is notable and multifaceted,
involving various mechanisms’:
Gacaca Courts: A distinctive feature of Rwanda's transitional justice, these community courts
were developed to address the vast number of cases and foster reconciliation.
International Criminal Tribunal for Rwanda:
Established to prosecute key genocide perpetrators, this tribunal faced challenges related to
trial durations and costs.
Unity and Reconciliation Commission:
Created to promote ethnic unity and dialogue, addressing the genocide's root causes.

Trials for the Giseni and Cyangugu massacres underscored efforts to prosecute pre-genocide
atrocities.
Despite progress in some areas, Rwanda's transitional justice efforts have faced criticisms,
including concerns over achieving criminal justice, limited political opposition space, and the
fairness and inclusiveness of some mechanisms. The country has made strides in rebuilding
and fostering unity but continues to navigate challenges and discussions on the effectiveness
of justice mechanisms.®

Latin American transformations:

5 Bassiouni, C. M. 1996. The Statute of the International Criminal Tribunal for the Former Yugoslavia: A
Commentary, p. 72-85.
® Clark, P., & Kaufman, Previous reference, p. 145-150.
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The late 20th century witnessed numerous Latin American countries transitioning from
authoritarian rule to democracy, with countries like Argentina and Chile addressing past

human rights violations.”

Post-communist transitions:

The fall of communist regimes in Eastern Europe prompted countries, including Germany, to
confront past human rights abuses through purges and prosecutions.®

Post-apartheid South Africa:

South Africa's shift from apartheid to democracy led to the founding of the Truth and
Reconciliation Commission in 1995°.

The evolution of transitional justice underscores the global commitment to addressing
impunity, enhancing accountability, and fostering reconciliation amid significant political
shifts and conflicts. As the field adapts to new challenges, it continues to contribute to the

discourse on justice, reconciliation, and the prevention of future violations.

The first topic
The concept of transitional justice

Transitional justice represents a field of both study and practice, focused on addressing how
societies reckon with legacies of widespread or systematic human rights violations amidst
transitions from periods of violent conflict or repression towards states of peace, democracy,

the rule of law, and respect for both individual and collective rights'’.

7 Feierstein, D. 2010. The Genocide in Argentina: The Military Coup of 1976. In Genocide as Social Practice, p.
75-94.

8 Verdery, K. 1999. The Political Lives of Dead Bodies: Reburial and Postsocialist Change. Columbia
University, p. 112-118.

° Tutu, Previous reference, p. 145.

10 What is transitional justice?. International Center for Transitional Justice (ICTJ), https:/www.ictj.org/what-
transitional-justice



https://www.ictj.org/what-transitional-justice
https://www.ictj.org/what-transitional-justice
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It embodies an integrated suite of mechanisms and strategies designed to confront and redress
past abuses, aiming to reveal the truth, hold perpetrators accountable, provide reparation and
rehabilitation for victims, and ultimately facilitate national reconciliation. This process
involves preserving and documenting collective memory, establishing guarantees against
repeat offenses, and transitioning from tyranny to democracy, thereby contributing to the
fortification of the human rights framework!'!.

Transitional justice is further characterized as society's arsenal of methodologies to pursue
justice during pivotal historical moments, whether in the aftermath of a revolution or the
cessation of conflict. This period marks the end of oppressive authoritarian rule and the
commencement of a democratic phase, necessitating the confrontation of human rights
violations encompassing economic, material, and political dimensions'?.

Kretz interprets transitional justice as an intricate and inclusive endeavor intrinsic to
burgeoning democracies, extending beyond mere legal frameworks to encompass broader
societal transformations. This perspective highlights the dynamic interplay between justice
pursuit, democratic consolidation, and the establishment of new norms, underscoring the
societal challenges in reconciling a painful past with the imperative to forge a just and

democratic future'>.

Conversely, Mino's examination of transitional justice delves into its ethical and moral
underpinnings, viewing it not just as a legal or political process, but as an ethical endeavor
necessitating a careful balance between accountability and reconciliation. Emphasizing the
significance of memory and storytelling, Mino explores the role these elements play in

crafting collective narratives and fostering a sense of shared responsibility, addressing the

!! Transitional justice and human rights, Human Rights, 2012. https://www.ohchr.org/en/transitional-justice

12 Al-Balli, Masoud & Aqaqaba, Abdulaziz. 2017. Transitional Justice — A Political-Human Rights Approach,
p- 50.

13 Kritz, N. J. 1995. Transitional Justice: How Emerging Democracies Reckon with Former Regimes. Visions of
Governance in the 21st Century, p. 30.


https://www.ohchr.org/en/transitional-justice
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psychological and emotional facets of post-conflict societies amidst their quest for justice and

tolerance'*.

Through these diverse definitions, transitional justice emerges as a multifaceted set of
mechanisms aimed at addressing past human rights violations, with a consensus around the
importance of accountability, reconciliation, and the documentation of collective memory.
This consensus underscores the necessity of confronting the past to build a just and
democratic future, thus positioning transitional justice as a crucial field in guiding societies
from periods of repression towards democratic transitions, employing context-specific
mechanisms to achieve sustainable peace and reconciliation.

Most definitions also agree on the importance of accountability and reconciliation through
the documentation of collective memory to come to terms with the painful past and the need

to build a just and democratic future.

Therefore, transitional justice is a field of study and practice that focuses mainly on how
society deals with the legacy of large-scale human rights violations, moving from a period of
repression to a transitional phase that requires the use of mechanisms tailored to the reality of

the situation, to finally reach a stage embodied by democracy.

e Characteristics of transitional justice:

There are 3 characteristics of transitional justice'>:
1. Holistic and Integrated Approach: This encompasses not only the investigation of

crimes and the identification and punishment of perpetrators but also extends to

4 Minow, M. 1998. Between Vengeance and Forgiveness: Facing History after Genocide and Mass Violence, p.
72.

15 Belkosh, Al-habib. 2014. Transitional Justice in Arab Contexts. I1. Arab Organization for Human Rights, p.
40.
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reparations, compensation, rehabilitation, and redress for victims. It involves efforts
to prevent future violations, rebuild trust between citizens and the state, and
strengthen democratic institutions.

2. Adaptability: Transitional justice exhibits the capacity to maintain a necessary
balance to serve varying goals tailored to each society's unique characteristics and the
prevailing power dynamics.

3. Victim-Centered Approach: Emphasizing the rehabilitation and redress for victims as

one of its core objectives.

For the purposes of this research, transitional justice is defined as the comprehensive
processes and mechanisms employed by societies to come to terms with a legacy marked by
severe human rights abuses. It seeks to turn the page on such abuses through accountability,
justice administration, and the achievement of genuine and lasting reconciliation via

international mechanisms and best practices drawn from successful global experiences.

In countries like Morocco, Tunisia, South Africa, and those in Latin America, transitional
justice is built upon several foundational pillars, varying from one experience to another, yet
unified in their essence to address human rights violations, promote democratization, and

strengthen the rule of law.

e The five pillars of transitional justice are as follows'®:

1. accountability: Investigating and holding accountable those responsible for serious human

rights abuses.

16 Al-tayyeb, Heidi Ali. 2014. Transitional Justice in Arab Contexts. I1. Arab Organization for Human Rights, p.
41-49.
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2. Truth Commissions: Conducting fact-finding missions within the scope of the transitional
justice program, proposed to begin from the onset of the Palestinian division in 2007 as a
timeframe for the State of Palestine's transitional justice program.

3. Reparations and Compensation: Addressing grave human rights violations during the
period of internal Palestinian division, including financial compensation and formal public
apologies to the Palestinian people.

4. Institutional Reform: Encompassing the Palestinian justice system, security apparatus, and
official and oversight institutions among others.

5. Commemoration: Establishing a museum and memorial for the victims of severe violations
during the internal Palestinian division to raise moral awareness, prevent future occurrences,

and draw lessons from these grave crimes.

The Importance of Transitional Justice
Transitional justice represents an essential framework for societies emerging from the

shadows of conflict or authoritarian regimes. This multifaceted approach is pivotal in
addressing the legacies of human rights violations and fostering a transition towards peace,
democracy, and the rule of law. Drawing upon scholarly insights, the significance of
transitional justice in the reconstruction of societies is underscored through various
perspectives.

Title highlights the critical role of transitional justice in promoting accountability and
confronting human rights violations' legacies. Title emphasizes that transitional justice
provides a necessary framework for societies to reconcile with their past, addressing both
individual perpetrators and systemic injustices. This process is foundational for transitioning
from a state of conflict or authoritarian rule to a stable and just society, as ineffective

transitional justice mechanisms may impede this progress'’.

17 Teitel, R. G. 2000. Transitional Justice, p. 3.
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Heiner articulates the centrality of truth commissions within the transitional justice spectrum,
advocating for the importance of truth-telling in acknowledging and documenting past
atrocities. Truth commissions offer victims a platform to voice their experiences, thereby
contributing to the creation of a comprehensive historical record. This process is instrumental
in facilitating societal healing and reconciliation, underscoring the significance of unveiling

the truth for a collective understanding of historical injustices'®.

The impact of transitional justice can be encapsulated in five critical areas':
1. Accountability and Deterrence:

At the heart of transitional justice lies the accountability for past human rights abuses. De
Greiff?® underscores the necessity of holding perpetrators accountable not only to deliver
justice to victims but also to deter future violations. This emphasis on accountability

establishes a societal foundation rooted in the rule of law.

2. Rebuilding trust and social cohesion:

Heiner, B.?! elucidates the role of transitional justice, particularly truth commissions, in
mending trust and fostering social cohesion. By elucidating the truths of past atrocities, these
mechanisms significantly contribute to the healing process, knitting back together societies

fragmented by conflict. Establishing a unified narrative is crucial for reconciliation.

3. Prevent the recurrence of violence:

'8 Hayner, P. B. 2011. Unspeakable Truths: Transitional Justice and the Challenge of Truth Commissions, p. 25.
19 Hinton, A. L. 2010. Transitional Justice: Global Mechanisms and Local Realities After Genocide and Mass
Violence, p. 16-18.

20 De Greiff, P. 2006. The Handbook of Reparations, p. 45.

2! Hayner, Previous reference, p. 67.
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Minow, M.?? advocates for a comprehensive and nuanced approach to transitional justice,
beyond mere truth-telling, to avert the recurrence of violence. Addressing both the surface-
level symptoms and the deep-seated structural and systemic causes of conflict is imperative

for sustaining peace.

4. Restoring the rule of law:

Teitel*® examines transitional justice's role in reinstating the rule of law in post-conflict or
post-authoritarian contexts. These mechanisms are vital in reestablishing a legal order that
respects human rights and justice principles, essential for institutional rebuilding and

fostering a society governed by justice and accountability.

5. Empowering victims and communities:

Reflecting on the Rwandan context, Clark and Kaufman?* discuss how transitional justice t5
empowers victims and aids community healing. Recognizing victims' suffering and ensuring
access to justice are key to empowerment. Transitional justice facilitates a process of
acknowledgment, enabling individuals and communities to reclaim agency, nurture a sense of

justice, and contribute to the healing journey.

In essence, transitional justice emerges as an indispensable instrument for societies navigating
the aftermath of conflict or authoritarian governance. Its comprehensive application in
enhancing accountability, restoring trust, preventing future violence, reinstating the rule of law,
and empowering victims lays the groundwork for a reconciled, stable, and just future. The cited

works, including Hayner's exploration of truth commissions, further accentuate the

22 Minow, Previous reference, p. 112.

2 Teitel, Previous reference, p. 78-79

24 Clark, P., & Kaufman, Z. D. 2009. After Genocide: Transitional Justice, Post-Conflict Reconstruction, and
Reconciliation in Rwanda and Beyond, p. 92
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multifaceted importance of transitional justice, advocating for a holistic approach to tackle the

complexities inherent in post-conflict transitions.

The second topic
The problem of transitional justice

The demand for political and human rights has grown alongside the need for transitional
justice, particularly after the fall of authoritarian regimes in the last two decades of the
twentieth century. The justification for the existence and significance of transitional justice
transcends the political and historical transformations in societies undergoing critical changes.
According to various studies, transitional justice has emerged as a pivotal entry point for
addressing the challenges of democratic transition. The literature on transitional justice, from
a knowledge perspective, underscores its necessity and the importance of implementing its
multifaceted strategies across several domains. Notably, the concept of transitional justice
closely interacts with political theory and international humanitarian law, the former due to its
theoretical underpinnings and explanatory theories, and the latter through its focus on human
rights during transitional phases. These fields exemplify crucial aspects of democratic political

thought, including human rights, accountability, and reconciliation.

However, the application of transitional justice often encounters significant challenges.
Mamdani critically examines the shortcomings of transitional justice in the Rwandan
genocide context, highlighting the problematic binary distinction between victims and

perpetrators that oversimplifies the complex dynamics of violence. He critiques the
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inadequacy of justice mechanisms, such as the International Criminal Tribunal for Rwanda,

in addressing the conflict's root causes®.

Hayner delves into the obstacles facing truth commissions, including political interference,
incomplete information disclosure, and witness protection issues. These limitations can prevent
truth commissions from fully achieving their objectives, often due to restricted mandates or
insufficient support?®.

De Greiff raises concerns about the challenges of implementing reparations within
transitional justice frameworks, pointing out the issues of inadequate funding, poor program
design, and the difficulty in ensuring that compensation reaches intended beneficiaries. These
shortcomings can lead to dissatisfaction and the failure of reparations efforts?’.

Transitional justice, despite its critical importance in post-conflict societies, faces a myriad of
challenges that can hinder its effectiveness. These challenges encompass legal, political,
social, and practical dimensions, as illustrated by examples of failures from specific country

experiences?®:

1. Impunity and lack of accountability:
Achieving accountability for perpetrators of mass atrocities remains a significant challenge,

with impunity persisting due to political obstacles, inadequate legal frameworks, or a lack of

25 Mamdani, M. 2002. When Victims Become Killers: Colonialism, Nativism, and the Genocide in Rwanda, p.
120.

26 Hayner, Previous reference, p. 117
27 De Greiff, Previous reference, p. 82.

28 Cassel, D. 2008. "Global Impunity." Cornell International Law Journal, p. 375
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political will*®. For instance, the ongoing conflict in Syria illustrates the difficulties in

holding key actors accountable for human rights violations amid geopolitical complexities.

2. Political Intervention:

Transitional justice processes are susceptible to political manipulation, where political elites
may influence mechanisms to serve their interests, thereby obstructing the pursuit of genuine
justice®®. In Iraq, post-Saddam Hussein, political dynamics have impacted the efficacy of

justice mechanisms, posing challenges to accountability.

3. Participation and inclusion of victims:

Ensuring meaningful participation and inclusion of victims in transitional justice processes is
challenging. Marginalization of certain groups and insufficient representation of victims'
voices are common issues®!. In Colombia, for example, integrating victims comprehensively
and addressing the diverse needs of communities within peace and justice processes have

proven difficult.

4. Reconciliation and social healing:

Attaining true reconciliation and social healing is complex, given the persistence of deep-
rooted societal divisions and traumas despite transitional justice efforts*?. Bosnia and
Herzegovina's experience demonstrates the enduring inter-ethnic tensions, highlighting the

challenges of achieving lasting reconciliation.

2 Cassel, Previous reference, p. 399-418.

30 Teitel, Previous reference, p. 75.

31 Arthur, P. 2010. "identities in transition" challenges for transitional justice in divided societies, p. 45-67.
32 Minow, Previous reference, p. 88.
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5. Resource Constraints:

A prevalent issue within transitional justice processes is the limitation of resources, which
can significantly impact the capacity for thorough investigations, prosecutions, and the
implementation of reparations programs>®. For instance, Sierra Leone's experience during its
post-civil war era illustrates the difficulties in providing comprehensive reparations to victims

due to limited financial and institutional resources.

6. Security concerns:

The effectiveness of transitional justice mechanisms can be severely hampered by ongoing
security issues in post-conflict settings. These concerns obstruct the ability to carry out
investigations and prosecutions effectively>*. In Afghanistan, for example, persistent security
threats have complicated efforts towards transitional justice, affecting the safety and

participation of victims and witnesses.

7. External pressures and geopolitics:

Geopolitical dynamics and external influences often play a significant role in shaping
transitional justice processes. These external factors can lead to compromises or limitations in
justice initiatives, potentially undermining their integrity and outcomes®. The experiences of
Cambodia and Sri Lanka serve as poignant examples, where international and regional

politics have influenced the direction and effectiveness of their transitional justice efforts.

33 De Greiff, Previous reference, p. 3-5.

34 Safferling, C. 2009. "Security and Post-Conflict Reconstruction: Dealing with Fighters in the Aftermath of
War", p. 102-118.

35 Teitel, R. 2003. "Transitional Justice Genealogy." Harvard Human Rights Journal, p. 69-94.
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These challenges underscore the complex landscape within which transitional justice
operates. Addressing these issues requires a multifaceted approach that considers the unique
political, social, and economic contexts of each post-conflict society. Overcoming these
obstacles is crucial for the successful implementation of transitional justice mechanisms,
ensuring they fulfill their promise of accountability, reconciliation, and the prevention of

future violations.
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Chapter Three

Transitional justice reality amid Palestinian internal division and Israeli
occupation as main obstacle

Following the restructuring of the Palestinian political system subsequent to the demise of
President Yasser Arafat, imperative measures were undertaken, necessitating legislative and
presidential elections. Mahmoud Abbas, the Fatah movement's nominee, assumed leadership
of the Palestinian Authority, thereby reshaping the Palestinian political landscape. An
unexpected development transpired with the victory of the Hamas movement in the 2006
legislative elections, This event catalyzed a power struggle between the two dominant
factions, each espousing distinct ideologies. The outcome of this ideological clash manifested
in hostilities between Fatah and Hamas, culminating in the partition of Palestine into two
regions: the West Bank, under Fatah's control, and the Gaza Strip, governed by Hamas. This
division had far-reaching adverse repercussions on the Palestinian populace, impacting them
politically, economically, and socially. The ramifications extended beyond the national level,

influencing the Arab, regional, and international spheres®¢.

Although the manifestation of the Palestinian division became evident in 2007, its origins trace
back to the onset of the first Palestinian intifada in late 1987. Specifically, the emergence of
Hamas within a predominantly leftist and secular factional environment catalyzed the
escalating dispute between Fatah and Hamas. Tensions heightened as Hamas garnered an
increasing popular base at the expense of other factions, particularly the Palestinian National
Liberation Movement (Fatah), which spearheads the Palestinian Liberation Organization
(PLO) factions. The situation further deteriorated following the signing of the Oslo Agreement

in 19937,

36 Al-Khidr, Mohammed & Del Mays, and Francisca. 2020. Palestine Transitional Justice Report, p. 9-11.
37 Al-Khidr, Mohammed & Del Mays, Previous reference, p. 12-16.
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Historical background

Fatah and Its Origins

The inception of the Fatah movement commenced in 1957, representing an acronym for the
Palestinian National Liberation Movement. Its official launch was declared in 1965, The
movement's clandestine cells were established in the late 1950s and early 1960s across Syria,
Lebanon, Jordan, and the Arabian Gulf countries where Palestinians were employed the
inaugural meeting of these groups occurred in 1957 in Kuwait, under the leadership of
President Yasser Arafat. This pivotal gathering set the trajectory for the Fatah movement's
commitment to Palestine and the crystallization of an autonomous Palestinian identity.
According to Salim Al-Za'noun, a leader and co-founder of Fatah, the movement emerged
through the collaboration of the Muslim Brotherhood and Palestinian Baathists within what
was then known as the "Popular Resistance Front." It was from this front that the concept of
establishing Fatah took root. Khalil Al-Wazir (Abu Jihad), another founding figure of Fatah,

contends that in 1957, the movement was founded by five Palestinians in Kuwait.?®

Hamas and its origins.

The discourse on the emergence and evolution of Hamas necessitates an exploration of the
concurrent emergence and development of the Muslim Brotherhood. Hamas is inherently
linked to the Muslim Brotherhood, explicitly characterizing itself as an extension of this
movement, as articulated in its charter: "The Islamic Resistance Movement is one of the wings

of the Muslim Brotherhood in Palestine"*’.

38 Badwan, Ali. 2008 Pages from the history of the Palestinian armed struggle: contemporary political and
guerrilla formations - origin and fates. P43.
39 Jarbawi, Ali. 1993. Islamic Resistance Movement "Hamas", p. 2.3.
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The initial faction of the Muslim Brotherhood in Palestine was established in the early 1940s,
gaining momentum between 1945 and 1948. However, the designation of the Islamic
Resistance Movement, commonly known as Hamas, emerged with the onset of the first intifada
in December 1987. Consequently, Hamas assumed a distinct role within the spectrum of

Palestinian resistance movements *°.

Palestine Liberation Organization

Ahmed Shukairi initiated the establishment of the Palestine Liberation Organization (PLO) in
1964, under the auspices of the League of Arab States. During this period, Shukairi engaged
with various Palestinian political forces and factions active in the arena. The PLO underwent
significant historical transformations and paradigm shifts in its stance since its inception in
1964. Originating as a paramilitary organization with the goal of liberating Palestine through
armed struggle, it underwent several evolutionary phases. Following its formation in 1964,
the organization experienced leadership transitions, with Yahya Hammoud succeeding
Shukairi, and later, Yasser Arafat assumed leadership in the mid-1970s. During this era, the
PLO transitioned from advocating for the establishment of a Palestinian state on part of
historic Palestine. By the end of the 1970s, the organization officially embraced the concept
of a two-state solution, endorsing the idea of coexistence with Israel within a just peace
framework that ensured the independence of the people, the return of refugees, and
designated East Jerusalem as the capital of the state, in the subsequent decade, in 1993, the

PLO officially recognized Israel, reciprocated by Israel's acknowledgment of the PLO as the

40 Jarbawi, Ali. Previous reference, p. 5.
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sole legitimate representative of the Palestinian people. This mutual recognition paved the
way for the establishment of the Palestinian National Authority*'.

Hamas's stance regarding the Palestine Liberation Organization (PLO) before the Oslo Accords
was characterized by ambiguity. In its 1988 charter, particularly in Article 27, Hamas
acknowledged the PLO as one of its closest associates. The charter emphasized the familial
and interconnected nature of the relationship, likening it to the bonds between a father, brother,
relative, or friend. The charter underscored the shared homeland, suffering, destiny, and
common enemy between Hamas and the PLO*2.

In the early 1990s, prior to the advent of the Oslo Accords and the establishment of the
Palestinian Authority, there were endeavors to incorporate Hamas into the Palestine
Liberation Organization (PLO). In 1990, an invitation was extended to Hamas to join the
Palestinian National Council. Hamas did not outright reject the invitation but presented a
memorandum stating that it was open to joining the council or the PLO. However, the
movement insisted that elections should determine the council's composition, proposing a
representation of at least 40% if elections were not conducted. This percentage was based on
Hamas's perceived popularity in the Palestinian street, as evidenced by its success in elections
within Palestinian universities and unions. Yasser Arafat proposed 18 seats for Hamas, but
the movement declined, leading to the closure of discussions on Hamas's accession to the
PLO at that time**.

Foreseeing Hamas's reluctance to recognize the PLO was possible, considering its stance on
the PLO's formation through what it deemed as lacking free and fair elections. Additionally,
Hamas opposed the PLO's recognition of Israel and its endorsement of Resolution 242, which

implied the relinquishment of 78% of Palestine. This perspective crystallized during the 19th

4 Abu Nahl, Osama. 2009. The Emergence of the Palestine Liberation Organization between Arab Interests and
Palestinian Ambition, p. 21.
42 Haidari, Nabil. 1993. The Palestine Liberation Organization and Hamas: The Struggle for Influence, p. 1-3.

43 Ghosheh, Ibrahim. 2008. Red Minaret, p. 35-45.
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National Council meeting in Algiers on November 15, 1988, where the Palestinian peace

project unfolded*.

Palestinian Peace Project 1988

Following the withdrawal of PLO forces from Beirut, in early September 1982, US President
Ronald Reagan put forward a preliminary political settlement proposal. The proposal suggested
the participation of Jordan and the Palestinians in negotiations with Israel, omitting explicit
mention of the PLO. The primary objective was to grant residents of the West Bank and Gaza
Strip "full autonomy in their own affairs," facilitating the holding of free elections to select the
Palestinian Authority. The proposal further asserted that during a transitional period of five
years, Palestinians should not pose a security threat to Israel*.

In this context, the pathway to a political resolution remains obstructed, notwithstanding the
absence of a definitive rejection by the PLO leadership in Jordan of a political settlement
confined solely to autonomy. Simultaneously, endeavors have been made to forge connections
with Jordan and Egypt, aiming to assist them in navigating their vulnerabilities, particularly
amidst the Arab nations' absorption in the Irag-Iran conflict and its aftermath. The presence of
the PLO was disregarded, as evidenced by the proceedings of the Amman Arab Summit in
November 1987. Notably, it was only during the eighteenth session of the Palestinian National
Council in Algeria in April 1987 that novel prospects for the Palestine Liberation Organization
emerged, culminating in the resolution of internal divisions and the eruption of popular

uprisings in the West Bank and Gaza Strip in December 19874,

4 Ghosheh, Ibid. p. 44-53.
4 Abu Amr, Ziyad. 1991. The American Approach to the Palestinian Cause, p. 4.5.

46 Abu Amr, Ibid., p. 9-10.
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The first topic
The background of the division and its repercussions

Division since the emergence of Hamas 1987-1993
The foundational roots of the Palestinian division can be traced back to the onset of the first

Palestinian intifada in late 1987, particularly with the emergence of the Islamist resistance
movement, Hamas. The divergence deepened as Hamas gained a growing popular base at the

expense of other factions, notably the Palestinian National Liberation Movement, Fatah*’.

In the Declaration of Independence in 1988, the Palestine Liberation Organization (PLO) for
the first time expressed its acquiescence to the international partition of Palestine. This marked
a departure from its historical stance, acknowledging the historic injustice imposed upon the
Palestinian people through displacement and the denial of their right to self-determination. This
acknowledgment specifically referred to General Assembly Resolution 181 of 1947, which
delineated the division of Palestine into Arab and Jewish states. Notably, the declaration
emphasized that despite the historical injustice, Resolution 181 still established conditions for
international legitimacy that safeguarded the Palestinian people's right to sovereignty and
national independence?®.

Despite internal dissent within certain PLO factions, the Palestinian Liberation Organization
(PLO) sanctioned United Nations Security Council Resolutions 242 and 338 as the
foundational framework for convening an international peace conference, advocating for the
PLO's participation on an equitable basis alongside other involved parties. In this milieu, the
repudiation of "terrorism in all its forms, encompassing state terrorism" was reiterated

subsequent to the affirmation of the "right to resist" foreign occupation. The issuance of the

4TThe Palestinian Division.. A chronology. Al Jazeera Net. 2011. https://2u.pw/aJiB0aD .seen on 28/9/2023.
48 Tbrahim, Abdullah. 2007. PLO Reform: The Problem of "Structuring and Program", p. 69.
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Declaration of Independence in 1988 signaled a transformative phase in the Palestinian quest

for autonomy and national emancipation within the purview of international law*.

Against the backdrop of the first intifada, this initiative emerged as a Palestine Liberation
Organization endeavor to establish a cohesive national leadership for the intifada. In June 1988,
the project articulated its commitment to coexist with Israel. Concluding the Palestinian
National Council session, two pivotal documents were released. The first document addressed
the proclamation of Palestinian independence, while the second encapsulated the National
Council's political statement, outlining a peace-oriented political agenda. Both documents
encompassed the organization's formal acknowledgment of the partition resolution 181, which
delineates Palestine into Arab and Jewish states as per the United Nations resolution of 1947.
Additionally, the organization officially recognized UN Security Council Resolution 242 for

the first time, issued in November 1967°.

At the commencement of the Madrid negotiations in 1991, Abdul Hamid Al-Saih, then
Speaker of the National Council, extended an official invitation to Hamas to participate in the
activities of the Preparatory Committee for the Council in 1990. This occurred in anticipation
of the organization convening a new session of the National Council. However, Hamas
declined the invitation and submitted a memorandum emphasizing the principle of election,
as opposed to appointment, in determining the selection of National Council members.
Subsequently, Hamas expressed criticism towards the decisions made during the National
Council held in Algeria in September 1991, particularly its approval of participation in the

Madrid negotiations. Concurrently, negotiations between Fatah and Hamas unfolded during

49 Al-Satri, Hatem Khalil. 2016. Formal Political Settlement Projects for the Arab-Israeli Conflict in the Journal
of Palestinian Affairs (1971-1993), p. 161-164.
50 Al-Satri, Ibid., p. 170-172.
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this period. A notable event was a three-day meeting in August 1990, one week after the
occupation of Kuwait. Yasser Arafat inaugurated the meeting, which primarily aimed to
address the plight of Hamas detainees in occupation prisons. Fatah sought recognition from
Hamas affirming the Palestine Liberation Organization's legitimacy as the sole representative
of the Palestinian people. However, this meeting failed to yield a resolution. Following this,
the "honor agreement" was signed between Fatah and Hamas to jointly confront the common
adversary. Subsequently, another meeting convened at the Republican Palace in Khartoum
under the leadership of President Omar al-Bashir. The objective of this meeting was to
bolster support for the intifada and facilitate Hamas's entry into the Palestine Liberation
Organization. Regrettably, this meeting concluded without achieving any substantive

agreement”!.

The Oslo Agreement 1993 and the Establishment of the Palestinian Authority 1994
The Palestinian division, initiated after the signing of the Oslo Accords, can be attributed to

several factors. The shift from an independent national project to one subject to imbalanced
conditions contributed to the fragmentation of Palestinian unity, creating a substantial rift
between the Fatah and Hamas movements. Fatah advocated for peaceful solutions, endorsing
the convening of an international peace conference and expressing readiness for negotiations
with Israel in compliance with international legitimacy resolutions. In contrast, Hamas
perceived these actions as neglecting a portion of Palestine, akin to a lapse in religious
commitment. Consequently, Hamas refused to acknowledge the PLO's political program and
rejected the peace process™.

The Oslo Agreement, consummated in 1993, encompassed the realization of two pivotal

accords. The primary accord established reciprocal acknowledgment between the Palestinian

51 Salah, Mohsen Mohammed. 2015. The Islamic Resistance Movement "Hamas", Studies in Thought and
Experience, p. 39-42.

52 Bani Odeh, Samer. 2017. The repercussions of the Palestinian political division on Palestinian foreign policy.
(2007-2016), p. 29.



32

and Israeli entities. Within this agreement, the Palestine Liberation Organization (PLO)
formally affirmed the legitimacy of Israel's existence, reciprocated by Israel's recognition of
the PLO as the legitimate and exclusive representative of the Palestinian people. The signing
on September 13, 1993, marked a noteworthy milestone. Nevertheless, Palestinian
reservations surfaced in light of Yasser Arafat's recognition of the regional countries'
entitlement to peaceful coexistence and his commitment to counter-terrorism. These
affirmations were contested by factions such as Al-Jabha Al-Shabya and the General
Command, citing incongruities with the Palestinian National Charter and deviations from
overarching objectives. These factions underscored the centrality of territorial liberation and
the restoration of equilibrium in Palestine®>.

The occurrences at the Palestine Mosque in 1994, following the Oslo Agreement, assumed a
pivotal role in fostering Israel's satisfaction and its resolve to expand the territories under the
jurisdiction of the Palestinian Authority. As explicated in the Taba Agreement, which
transpired subsequent to the Oslo Agreement and was referred to as the Cairo Agreement, Israel
articulated that the Palestinian Authority initially controlled 60% of the Gaza Strip and 64 km?
in the Jericho region. This allocation was contingent upon the demonstrated credibility of the
Palestinian Authority in adhering to its commitments. Concurrently, during this timeframe,
Yasser Arafat attended Friday prayers at the Palestine Mosque, where worshippers staged a
demonstration opposing the Oslo Accords and the Palestinian Authority. This led to the
unfortunate outcome of 13 fatalities and injuries to approximately 250 individuals within a

span of two hours>*.

33 Bani Odeh, Ibid., p. 30-32.
54 Arafat, Hanan Taher. 2005. The Impact of the Oslo Accords on National Unity and its Reflection on Political
Development, p. 61-64.
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Successive agreements, with particular emphasis on the pivotal Agreement on the Transfer of
Authority signed in Cairo in May 1994 (referred to as Oslo Agreement 2), which was
subsequently succeeded by the Interim Agreement signed in Washington in September 1995,
intricately addressed aspects such as structure, composition, authority, and electoral
methodologies. Fatah assumed a distinctive role in shaping the characteristics of this system,
configuring it as authoritative institutions inclusive of a network of loyalists dedicated to the
Oslo process and proponents of this particular option®>.

The limitations and terms delineated in the Oslo Agreement constitute a pivotal mechanism for
Israel to assert control over diverse matters. Israel wields authority over border crossings,
freedom of movement, and the Palestinian economy, encompassing the management of
transfers allocated to the Palestinian Authority. A salient determinant influencing the
environment, capabilities, and character of the Palestinian Authority is the absence of genuine
sovereignty and effective control over territories, borders, external relations, and resources.
Israel's redeployment within the Palestinian territories amid the Second Intifada, the extensive
destruction of Palestinian Authority structures and institutions, the fragmentation of Palestinian
lands and institutions, and the regulation of internal movement—whether for the authority and
its agencies or Palestinian citizens—have afforded Israel opportunities to intervene and impose
varying conditions and requisites that align with its interests, perpetuating its occupation

without assuming accountability for the repercussions of said occupation®

Disputes after the Second Intifada in 2000 until the 2006 elections
In recent years, the implications of the Oslo Accords on the structural and authoritative aspects

of the governing body have become apparent, concurrently hindering its progression towards

achieving autonomy as a democratic state amidst a persistent context of subjugation to colonial

55"Papers on the Palestinian Political System and the Transition of Authority", 2013. Palestinian Institute for the
Study of Democracy, p. 65-68.
56 Hilal, Jamil. 2006. The Palestinian Political System after Oslo, Institute for Palestine Studies, p. 81-84.
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relationships. The breakdown of the Camp David negotiations in 2000, the onset of the Second
Intifada, and the assassination of Yasser Arafat, culminating in the institutionalization of the
fragmentation of the national arena into two political entities vying for hegemony, underscore
the need for a comprehensive examination of shifts in power dynamics through the lens of
democratic transition theories within postcolonial frameworks. According to Jamil Hilal, the
establishment of the Palestinian Authority marked a pivotal juncture in the "hegemony" process
within the emergent political sphere, transitioning from the frameworks of the Palestine
Liberation Organization (PLO) to those of the authority itself, with aspirations for statehood
within Palestinian territory>’.

Until the conclusion of the second Palestinian intifada, a series of transformative developments
transpired. Notably, a diminishing trend in armed activities characterized the latter phase of the
intifada. The departure of Yasser Arafat and the subsequent election of Mahmoud Abbas, an
advocate for non-military approaches, delineated a substantive transition. Furthermore, the
execution of the Israeli unilateral withdrawal plan from Gaza and internal deliberations among
Palestinians to structure the post-intifada landscape constituted contributing factors that

prompted Hamas to announce its intention to partake in the second legislative elections™.

As per the conducted polls, a distinct variation in the popularity of political entities was
observed in 1994, with percentages as follows: Fatah 43.1%, Hamas 16.6%, Al-Shabeya 6.7%,
Jihad 2.6%, and Democracy 1.4%. In 2004, the poll outcomes demonstrated a shift, with Fatah

experiencing a decline in popularity to 26.6%, while Hamas saw an increase to 20.3%>’.

57 Hilal, jamil. 2010. "Polarizing the Palestinian Political Field". Sama News Agency. https://2u.pw/H1Jp2Y7
58 Shobaki, Bilal. 2022." Is it possible for Hamas and Islamic Jihad to join the PLO, and how?" Palestinian
Policy Network. https://2u.pw/OzUCY seen on 29/9/2023

59 Palestinian Center for Policy and Survey Research. https://www.pcpsr.org/ar/node/602
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The 2005 Cairo Declaration showed full Palestinian consensus on the need to revive the PLO,
especially in the wake of Israel's attempts to undermine, Therefore, keeping the PLO dormant
is political suicide for the Palestinians. According to the text of the declaration, the participants
agreed to launch and develop the PLO in accordance with mutually agreed principles to include
all Palestinian forces and factions, and to make the PLO the sole legitimate representative of
the Palestinian people. To this end, it was agreed to form a committee to define these
foundations. The Committee consists of a Chairman The National Council, members of the
Executive Committee of the Palestine Liberation Organization, secretaries-general of various
Palestinian factions, These meetings shall be convened by the Chairman of the Executive
Committee®’.

The post-declaration political dynamics posed challenges, notably with Hamas' 2006 electoral
victory disregarded internally. Fatah, along with regional and international actors, implemented
exclusionary policies against Hamas, undermining its governance. Subsequent use of force by
Hamas in Gaza led to a Palestinian civil war and institutional fragmentation. Over a decade,
political focus prioritized managing the divide, not resolving it. The Cairo Declaration, signed
by Hamas and Islamic Jihad, calls for the launch and development of the PLO according to

agreed upon principles®!.

Following the 2006 elections, Hamas emerged as the primary opposition force to the
Palestinian Authority, alongside Islamic Jihad and leftist factions. This circumstance led to
heightened tensions and conflicts, resulting in a profound division within the PA's institutions.
Consequently, two distinct governments were formed: one in the West Bank under Mahmoud

Abbas and another in the Gaza Strip led by Ismail Haniyeh. While the elections were

6 Shobaki, Ibid. https://2u.pw/OzUCY . seen on 29/9/2023

61 Al-Qig, Muhammad. 2023. The graveyard of the Palestinian division. Palestinian Information Center.
https://palinfo.com/news/2023/07/08/842788/ seen on 30/9/2023.
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envisioned as a crisis resolution, the absence of a prior agreement on the political system
exacerbated the division, undermining the national liberation project. The repercussions of this
division include®*:

1- Israel and the United States assert that there is no Palestinian partner for peace.

2- The division weakened the Palestinian peace project, with President Mahmoud Abbas
facing challenges at the negotiating table.

3- The division nullified the possibility of implementing international legitimacy
resolutions regarding the Palestinian issue, as Hamas does not recognize international
legitimacy or its resolutions.

4- There is a questioning of the Palestinian people's ability to govern themselves.

5- The division extends beyond the political and geographical spheres, encompassing
cultural, social, and legal dimensions.

The impact of external factors on the Palestinian internal situation and the functioning of the
political system became evident when the majority of countries worldwide boycotted the tenth
government formed by Hamas. These nations imposed conditions on the government and the
Hamas movement, including recognition of Israel, adherence to agreements with Israel,
renunciation of terrorism, and compliance with other political prerequisites for continued
funding, aid, and money transfers. In response, Israel tightened its siege on the Palestinian
Authority, halted transfers of Palestinian tax revenues to the tenth government, and arrested

numerous members of the Legislative Council, leading to a disruption in its operations®’.

This larger divide between 2006 and 2007 left a legacy of gross human rights violations and

thus a legal, institutional, political, economical, social and cultural legacy.

62 Tbrach, Abraham. 2009. The roots of the Palestinian division and its dangers to the national project. Journal of
Palestine Studies. p. 8.

63 Arab Intellectual Forum. 2008. And the democratic transformation in Palestine, General Report (10) for the
year 2007. Jerusalem. p. 44
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Transitional Justice and the Decline of the Palestinian Human Condition
(Repercussions of Internal Division)

First: Human Rights Violations
In 2007, the Palestinian political system was influenced by three primary factors, according to

the Independent Commission for Human Rights. Firstly, the political system experienced
fluctuations, resulting in the presence of multiple governments within the areas of the National
Authority. This condition was a consequence of political instability, regional and international
interventions, and the policies of the Israeli occupation. Secondly, the deepening internal
division, diminishing efforts toward national unity among Palestinian factions, and the political
and geographical schism between the West Bank and the Gaza Strip. Lastly, a new authority
under Hamas control emerged in the Gaza Strip, operating independently from the Palestinian

Authority in the West Bank.

Violations of the right to life

The year 2007 marked a significant escalation in internal Palestinian conflict, particularly in
the Gaza Strip. The total death toll due to internal fighting surged to 346, a substantial increase
from the 65 reported in 2006. June 2007 witnessed the highest number of casualties, with 169
individuals killed in clashes between Fatah and Hamas. This period was marred by numerous
crimes and violations, disproportionately affecting civilian lives. Notably, 39 civilians,
including 14 children, lost their lives, despite not being active participants in the hostilities in

Gaza®.

% Independent Commission for Human Rights, 2007. Annual Report.
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Amid the hostilities, numerous human rights violations and crimes transpired, including the
targeted killing of individuals engaged in hostilities subsequent to their arrest and disarmament.
One noteworthy incident involves the killing of Fatah leader Samih Al-Madhoun, aged 38, and
his companion Ahmed Zaqout, aged 28, in June. Additionally, the Commission documented
the killing of Anis Hisham Salous, aged 36, who was abducted in Nablus and subsequently
killed by armed assailants the following day. Militants justified Salous's killing as retribution
for the earlier killing of Samih Al-Madhoun. Various other instances of killings occurred under
the pretexts of security concerns, so-called "family honor," and amidst the backdrop of general

chaos and misuse of weapons®.

Freedom of expression and freedom of society

Amid the West Bank and Gaza Strip division, freedom of opinion and expression, protected
by the Basic Law and the Press and Publications Law, faced severe challenges, Numerous
media outlets and magazines were closed, journalists, writers, and social media activists
suffered arrests, torture, and threats, press institutions and journalists' properties were
assaulted and closed, Official and partisan media became platforms for disputes, spreading
hatred and intolerance, Printing and distributing newspapers, like "Al-Risalah," "Palestine,"
and "Minbar Al-Salah" in West Bank was prohibited, security services in gaza blocked entry
to three daily newspapers (Jerusalem, Al-Hayat Al-Jadeeda, and Al-Ayyam) issued in West
Bank. Journalists, media, and writers faced prosecution and harassment, hindering

journalistic work®®.

According to the monitoring of human rights organizations, more than 1200 documented

violations of freedom of speech, and media freedoms in the West Bank and Gaza Strip during

%5 Independent Commission for Human Rights, 2007. Annual Report.
% Independent Commission for Human Rights, 2007. Annual Report.
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the division period. In 2007, the recorded violations amounted to 300, followed by 110

violations in 2008,

Arbitrary detention:

As per the Independent Commission for Human Rights, over 200 Palestinians faced
unwarranted detention in the West Bank, with approximately 105 in the Gaza Strip in 2007.
Over the decade of division, the total number of arbitrarily detained individuals amounted to
8521, of whom 5860 in the West Bank and 2661 in the Gaza Strip®.

Torture and ill-treatment:

In detention facilities, torture and widespread ill-treatment were pervasive in the West Bank
and Gaza Strip, notably at the Jericho center under the West Bank's Ministry of Interior,
detainees reported incidents of beatings with sticks and batons, beatings on the soles of their
feet, and enduring poor conditions for extended periods. The Independent Commission for
Human Rights (ICHR) received over 130 allegations of torture against West Bank protest
authorities and over 160 against Gaza Strip police, despite these claims, authorities failed to
conduct proper investigations, as reported by ICHR and Lawyers for Justice. In June 2007,
West Bank security authorities arrested six individuals without a warrant in connection with a
Ramallah carpentry explosion, subjecting them to torture and ill-treatment, five were placed in
solitary confinement, denied family visits, and faced additional torture during a hunger strike,
as alleged to ICHR®’.

Second: Legal Inheritance

67 Palestinian Center for Development and Media Freedoms (MADA), 2008, Annual Report.
%8 Independent Commission for Human Rights, 2007.
% Independent Commission for Human Rights, 2007.
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The aftermath of the Palestinian division has engendered a plethora of legal intricacies,

particularly emanating from legislative and regulatory measures during this period. Principal

among these complexities are’’:

1.

A multitude of laws and decrees in both the West Bank and the Gaza Strip diverge
from compliance with the Basic Law and the international standards binding on the
State of Palestine, further exacerbating the fragmentation within the Palestinian legal
system.

Thousands of regulations, administrative and judicial decisions, and appointments
have orchestrated facts on the ground and impacted the rights of others, with the
majority of these actions violating Palestinian law and established international
standards.

The establishment of the Constitutional Court by the Palestinian president in 2016
encountered robust opposition from civil society and the majority of Palestinian
factions.

The Constitutional Court's decision to dissolve the Legislative Council in 2018.

The inefficacy of tax and customs grievance systems.

Imposing security safety screening in holding public office and even obtaining certain

public services and licenses in the West Bank and Gaza Strip.

Third: Political Inheritance
The enduring division has precipitated significant political consequences, with paramount

implications including’':

1.

Stagnation in electoral processes since the last general elections conducted in 2005

and 2006.

70 Abdelati, Salah. 2018. The impact and cost of the division on the Palestinian constitutional system and the
human rights situation. p. 129-150.

"' The Internal Palestinian Struggle for Power between Fatah and Hamas: Its Dimensions, Repercussions, and
Consequences, 2022. Palestinian Center for Policy Research and Studies - Masarat.
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2. Erosion of credibility in Palestinian liberation movements.

3. Undermine the legitimacy of the Palestinian Authority and the PLO at the domestic
and international levels.

4. Treatment of the Gaza Strip by the occupation authorities as a hostile entity, leading
to the utilization of various forms of warfare and the initiation of multiple conflicts
resulting in substantial casualties.

5. Closure of offices and representations of countries around the world in the Gaza Strip.

Fourth: Institutional Inheritance
After the Palestinian division, the conflict has left divided, flabby, and illegitimate

institutions, such as the existence of two completely separate judicial authorities, each headed
by an independent higher judicial council, the existence of a Sharia Judicial Council, and a
divided Sharia judiciary, and there are completely divided ministries such as the Ministry of
Interior, the institutions of authority in the West Bank and Gaza Strip are subject to partisan
influence, and the security forces are completely separate in the West Bank and Gaza Strip.
The absence of the Legislative Council since 2006, the absence of the separation of powers

and the singularity of the executive power in West Bank and Gaza Strip’>.

Fifth: Economic Inheritance
The internal division has had a profound impact on the Palestinian economy, particularly

pronounced in the Gaza Strip. The division created conditions conducive to Israel imposing a
blockade on Gaza, leading to the closure of commercial crossings and frequent attacks,
Consequently, the Gaza Strip has transformed into a paradigmatic representation of the
largest open prison globally, characterized by severe constraints on access to crossings,
hindered reconstruction efforts, limited availability of water and electricity, constrained

employment opportunities, restricted access to medicine, and impeded prospects for life and

2 Abdelati, Salah. 2018. The impact and cost of the division on the Palestinian constitutional system and the
human rights situation. p. 167-170.
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development. The direct and indirect financial losses resulting from the division, coupled

with the subsequent siege and conflicts, have surpassed $15 billion”>.

The second topic

Palestinian Reconciliation Agreements, Transitional Justice Tools, and
Israeli Occupation

The aftermath of the second parliamentary elections in January 2006 marked a significant
juncture in Palestinian national unity and the sustainability of the political institutions, despite
the participation of various Palestinian factions, including those opposed to the Oslo Accords,
such as the Hamas and Islamic Jihad movements. The election outcome resulted in a vertical
split within the executive authority, Hamas secured a majority in the Palestinian Legislative
Council, leading to a division in the leadership, with Fatah's Mahmoud Abbas as the President
of the PA and Hamas's Ismail Haniyeh forming a government, this power struggle ignited a
crisis within the parliamentary system’*.

Following challenges and a political and economic blockade experienced by the initial Hamas
government, a consensus was reached to establish national unity government, with Ismail
Haniyeh at the helm, these administrations governed the Palestinian territories in accordance
with the government's composition until internal strife emerged between Hamas and Fatah. On
June 14, 2007, Hamas assumed military control of the Gaza Strip, prompting fresh political
and legal objections from the PA in the West Bank, in response, the PA in the West Bank
closed Hamas institutions, concurrently, Hamas reciprocated by suspending all Fatah activities
in the Gaza Strip, intensifying the crisis and escalating tensions between the two factions’.
Numerous Palestinian entities, spanning both domestic and international spheres, including a

multitude of independents and emerging partisan or factional forces within the Palestinian

3 Tabbaa, Maher Tayseer. 2018. The cost of the division and its impact on the Palestinian economy. pp. 81-38.
74 Jadallah, Aya Zuhair. 2019. The Palestinian Division 2007 (Conditions and Repercussions), p. 25-30.

75 Ibrach, Abraham. 2009. The roots of the Palestinian division and its dangers to the national project. Journal of
Palestine Studies, p. 4.
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arena, totaling over 14 parties, along with active participation from various Arab countries led
by Egypt, Qatar, Jordan, Libya, Yemen, Sudan, Syria, Saudi Arabia, and Algeria, engaged in
concerted efforts to resolve the Palestinian division. This collaborative endeavor also involved
the establishment of an Arab follow-up committee comprised of five foreign ministers through
the League of Arab States, with additional efforts from Turkey, consequently, these initiatives
yielded understandings and agreements numbering more than 13, focusing on achieving

reconciliation and standing as pivotal foundations for the realization of transitional justice’®.

First: Palestinian Reconciliation Agreements

1. First Cairo Declaration (2005):
The initial strides toward Palestinian reconciliation commenced in 2005 through the signing of
the Cairo Declaration by Fatah and Hamas, the declaration also outlined a program where the
current calm situation would be maintained in exchange for a mutual Israeli commitment to
cease all forms of aggression and release prisoners, furthermore, it underscored the necessity
of comprehensive reforms, democratic support’”.
Key provisions of this agreement include:

1- Activation and development of PLO as sole representative.

2- Adherence to Palestinian constants, right to resist, sovereign state establishment.

3- Commitment to calm, contingent on mutual Israeli commitment.

4- Advocacy for comprehensive reforms, democratic support, and timely elections.

5- Emphasis on dialogue is the only means of dealing, prohibition of weapons in internal

disputes.

76 Ibrach, Ibid. p. 6.8.
77 Al-masri, Hani. 2011. Prospects for the reconciliation process. Institute for Palestine Studies, p. 12.
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Fatah's stance

Regarding Fatah's stance, Azzam al-Ahmad, the head of Fatah's delegation, highlighted the
postponement of the security file in Palestinian reconciliation due to its sensitive nature, he
expressed agreement with Hamas to establish a follow-up committee for periodic assessment,
emphasizing the formation of an interim transitional national consensus government and
subsequent elections’.

Hamas' stance

Hamas, as outlined by Dr. Musa Abu Marzouq, the deputy head of its political bureau, accepted
the Cairo Declaration as a means to prevent internal conflict, Marzouq clarified that the
acceptance did not compromise the movement's commitment to resistance, he explained
amendments to the legislative elections law and the essential point that the signed declaration
only represented a decision for temporary calm, conditioned on unfulfilled Israeli
commitments’.

The reconciliation process initiated in 2005 faced obstacles, halting after Hamas won the

legislative elections and encountered challenges in forming a new government.

2. National Accord Document (2006):
In the context of the legislative elections on January 25, 2006, where Hamas secured victory
and the Israeli government, led by Ehud Olmert, proposed sanctions on the Palestinian
Authority dominated by Hamas, a state of turmoil ensued, responding to this situation, all

Palestinian factions signed the National Reconciliation Document on June 27, 2006, aiming to

8 A Palestinian meeting in Cairo to activate reconciliation, Al Jazeera Net. 2013. https://2u.pw/xetlf5i Accessed
on 6/1/2024.

7 Musa Abu Marzouq interview. Dunia al-Watan. 2005. Seen on 4/10/2023.
https://www.alwatanvoice.com/arabic/news/2005/05/16/21838.html



https://2u.pw/xetlf5i
https://www.alwatanvoice.com/arabic/news/2005/05/16/21838.html

45

establish a political framework embodying shared principles, despite the agreement between

Palestinian Authority President Mahmoud Abbas and Prime Minister Ismail Haniyeh to form

a new national unity administration on September 11, 2006, persistent hostilities between Fatah

and Hamas supporters hindered its realization®”.

Key provisions of the national reconciliation agreement, as reached by Palestinian prisoners

in Israeli detention centers, include:

1-

Accelerating the implementation of the 2005 Cairo agreement concerning the
development and activation of the Palestine Liberation Organization, with the
inclusion of Hamas and Islamic Jihad, this move is aimed at establishing it as
the sole legitimate representative of the Palestinian people, necessitating the
formation of a new National Council by the end of 2006 for comprehensive
representation.

Establishing a national unity government that ensures the participation of all
parliamentary blocs, particularly Fatah and Hamas, based on a shared program

to advance the Palestinian situation locally, regionally, and internationally.

Granting the PLO and the President of the Palestinian Authority exclusive
authority over negotiations, adhering to Palestinian national goals, any
significant agreement must be ratified by the new Palestinian National

Council.

80 Al-masri, Ibid. p. 9-11.
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4- Reforming and modernizing the Palestinian security institution to enhance its
capability in defending against aggression and occupation, maintaining public

order, implementing laws, and ending chaos and lawlessness.

5- Urging the Legislative Council to continue issuing laws regulating the
functioning of the security institution.

Fatah's stance
During the Central Committee meeting on June 5, 2006, Farouk Qaddoumi, head of the PLO's
political department at the time, discussed the details of the dialogue on the prisoners'
document, the objective was to reach a unified opinion leading to the development of a political
action program for the formation of a national unity government. Conversely, Nabil Shaath, a
Fatah Central Committee member and a member of the Palestinian Legislative Council,
criticized Prime Minister Ismail Haniyeh's speech for not recognizing Israel and accused
internal and external parties of undermining the government while advocating national
reconciliation®!.
Hamas' stance
At that time, Palestinian Prime Minister Ismail Haniyeh asserted that President Mahmoud
Abbas' referendum on the prisoners' document was legally and politically impermissible,
viewing it as an annulment of the legislative institution and election results. Khaled Meshaal
acknowledged the national role played by Palestinian prisoners but cautioned against
exclusively focusing on their initiative and positions, emphasizing the impossibility of

recognizing Israel in the Palestinian arena®.

81 Hamas is determined to refuse to recognize Israel and Fatah criticizes. Al Jazeera Net. 2006.
https://2u.pw/viEgyoi seen on 2/10/2023.

82 The Palestinian National Reconciliation Document: The Last Option to Stop the Bloodshed and Arrange the
Palestinian House. Deutsche Welle. 2006. https://2u.pw/kfwWnbH seen on 4/10/2023.
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3. Mecca Agreement (2007):
The Mecca Agreement of 2007 was prompted by the request of King Abdullah bin Abdulaziz
when local mediation attempts proved unsuccessful in compelling Hamas and Fatah to reach
an agreement.
Key provisions of the agreement included®’:
First: Emphasizing the prohibition of Palestinian bloodshed and prioritizing national unity
against occupation.
Second: Finalizing an agreement for the swift formation of a Palestinian national unity
government, following detailed terms approved by both parties.
Third: Advancing the activation, development, and reform of the Palestine Liberation
Organization, in line with the Cairo and Damascus understandings, through agreed-upon steps.
Fourth: Affirming political partnership based on existing laws within the Palestinian National
Authority, guided by political pluralism as outlined in a mutual agreement between the

involved parties.

Although this accord facilitated the convergence of perspectives and the formulation of certain
agreements, efforts to stabilize the situation collapsed due to political manipulation and
dictatorial goals. The journey to Mecca, following intense fighting, aimed for a military
resolution, but subsequent factors disrupted the agreement, leading to the formation of a

government under Ismail Haniyeh after Fatah representatives resigned®*.

8 Text of the Makkah Agreement 2007
84 The crisis of Palestinian reconciliation. Arab Crisis Team. 2023.
http://mesc.com.jo/CrisesTeamReports/CrisesReports.htm
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4. The Yemeni Initiative (2008)
The Sana'a meeting marks the initial dialogue between Fatah and Hamas since the Palestinian
division and a nine-month hiatus. Key provisions of the agreement include:
First: Restoring Gaza to its state before June 13, 2007, and conducting early presidential and
legislative council elections.
Second: Resuming national dialogue is based on the Cairo Agreement (2005) and the Mecca
Agreement (2007), emphasizing the indivisibility of the Palestinian people and a commitment
to uphold Palestinian legitimacy in all aspects.
Third: Affirming adherence to the Palestinian constitution and law by all parties.
Fourth: Reconstructing security services on a national level, aligning them with the supreme
authority and the government of national unity, devoid of affiliations with any specific faction.
Fatah's stance:
Azzam al-Ahmad, head of Fatah's faction in the Palestinian Legislative Council, said that if
Hamas accepted the Yemeni initiative in its entirety, Fatah would be ready immediately to start
a Palestinian national dialogue, not only between the two movements, but also between all
national factions, Al-Ahmad contends that the conflict extends beyond Fatah and Hamas,
involving all factions of the National Action and Hamas, he believes that Hamas isolated itself
from the beginning by resorting to force. Saleh Rafat, a member of the Palestine Liberation
Organization, emphasizes that Hamas must accept the initiative with its points without

engaging in further discussion®’.

8 Hamas agrees with the Yemeni initiative and disagrees with Fatah on the mechanisms for its implementation.
Dunia Al-Watan. 2008. https:/2u.pw/YYzeUTz seen on 15/10/2023.
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Hamas' stance:

Sami Abu Zuhri, the official spokesman for Hamas, expressed Hamas's willingness to discuss
all terms of the Yemeni initiative transparently, highlighting that the initiative imposed no
conditions, Musa Abu Marzouq, deputy head of Hamas's political bureau, stated that the
challenge lies not in the initiation or content of potential solutions but in President Mahmoud
Abbas's political stance on dialogue®®.

However, this announcement lasted only a few hours until some described it as "stillborn", and
some attributed this to Richard dick Cheney, the US vice president at the time, rejecting the
agreement, during his meeting with President Abbas, which led to the death of the agreement

at the moment of its birth®’.

5. Egyptian Paper (2009):
In 2009, the Palestinian National Reconciliation Agreement was signed in Cairo. Following a
conflict with Israeli forces in the Gaza Strip, the Palestinian resistance's success in countering
the attack was seen by occupation forces as an initial victory, akin to a declaration of war.
Subsequently, Egypt facilitated a truce. This accord emerged from a comprehensive Palestinian
national dialogue on February 26, 2009, under Egyptian auspices and with President Mubarak's
direct support. It was attended by all Palestinian factions, organizations, and forces. The
agreement aimed for sincere peace, reconciliation, and the permanent end of the Palestinian

division. The parties agreed on solutions to core conflict issues, emphasizing adherence to

%Hamas and Fatah accept the Yemeni initiative and the occupation bombs Gaza. Al Jazeera Net. 2008.
https://2u.pw/IFw7imQ seen on 15/10/2023.

87The Sana'a Declaration was born dead: Fatah wants to implement the Yemeni initiative, and Hamas to
dialogue about it. Al-Ayyam Newspaper. 2008. https://2u.pw/fFY28Z7Z seen on 11/11/2023.
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established standards, and oversight was entrusted to a higher committee in Egypt with Arab
participation®®,
Key points of the Egyptian paper agreement include:

e PLO Development:
Focus on the development of the Palestine Liberation Organization (PLO) based on
consensual foundations and the Cairo Agreement of 2005.
Emphasis on forming a new National Council that ensures representation from all national
and Islamic forces, factions, and parties.
Mandate of the National Council set at 4 years, aligning with Legislative Council elections,
using a law agreed upon, emphasizing full proportional representation.

e Election Framework:
Inclusion of a clause specifying the timing of legislative elections.
Commitment to holding elections for the Palestinian National Council with full proportional
representation, both domestically and abroad where possible.
Legislative elections to be conducted based on a mixed system.

e Security Legislation:
Addressing security matters through the drafting of laws related to security agencies and other
relevant aspects.
Fatah's stance
In Cairo, Palestinian President Mahmoud Abbas informed editors of Egyptian newspapers that
he intends to issue a decree on October 25 to establish the election date on January 24. Abbas

asserted that the Egyptian leadership supports his stance, attributing the strained reconciliation

88 Arab Crisis Team. (2023). Ibid.
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efforts to Hamas. He accused Hamas of "creating obstacles and fabricating pretexts" for not

endorsing the reconciliation agreement™.

Hamas' stance

Khaled Mashaal, head of Hamas' political bureau, stressed that the movement will not take an
approach that contradicts the growing international attention, but rejects in this paper internal
considerations such as postponing the file of political prisoners in the prisons of the Palestinian
Authority until the signing of the agreement, and sees the priority of ending it before signing
any understandings with Fatah.”® He added that we hope that the brothers in Fatah will stand
in front of the reconciliation entitlements seriously, and this requires that we overcome all
obstacles, especially the obstacle of external requirements, if they want to complete the
reconciliation file, they must abandon the conditions of the Quartet as a condition for the

formation of the government’!.

This agreement addressed key issues, including activating and developing the Palestine
Liberation Organization, conducting simultaneous legislative and presidential elections, and
convening the Palestinian National Council. Set for June 28, 2010, the elections gained
commitment from all parties. The agreement stressed the need to address ongoing Palestinian
division through legal procedures, outlining measures for compensating those affected by
occupation-induced violence, resolving detainee-related issues, and prohibiting politically
motivated detentions. Immediate actions included releasing detainees from both Fatah and

Hamas. To implement the national reconciliation, a joint committee with equal Fatah and

$Fatah refuses to amend the reconciliation paper. Jazeera Net. 2009.. https://2u.pw/AHKCNUg Seen on
10/1/2024.

“Observations of factions on the Egyptian paper. Jazeera Net. 2009. https://2u.pw/VMWIS8m Seen on
6/1/2024.

! Khaled Mashaal: Hamas before it was in power and after it did not issue a single law that was religious to the
people. Dunia Al-Watan. 2009. https://2u.pw/TwJ3jAr seen on 6/1/2024.
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Hamas representation was formed, solidifying transitional justice through President Mahmoud
Abbas's signed decree’?.

According to a report from the BBC on October 15, 2009, Hamas confirmed that Cairo had
acquiesced to its request for postponing the reconciliation agreement. This decision was
influenced by the Palestinian Authority's stance on deferring discussions of the Goldstone
report.

6. Cairo Agreement (2011):

This agreement featured crucial provisions’*:

e PLO Reactivation: Reactivation of the PLO and the integration of all factions into it.
A committee was mandated to oversee these processes.

o Elections: Outlined rules for elections in Palestinian Authority and PLO institutions,
covering the electoral system, monitoring mechanisms, and the Central Elections
Committee (CEC), whose members were decided in the December 2011 Agreement
of Principles.

e Security: Detailed principles for restructuring security services on national and
professional grounds, with accountability emphasized. A higher security committee
was proposed for the reconstruction of these services.

o National Reconciliation: Defined six objectives for the Community Reconciliation
Committee, addressing issues like fostering tolerance, resolving conflicts,
compensating victims, and establishing preventive mechanisms. Subcommittees and
five work units were designated for task execution.

e Joint Committee for Implementation: Mandated the creation of a joint Hamas-Fatah

committee to oversee the reconciliation agreement's implementation.

92 Arab Crisis Team. 2023. Ibid.
93 Cairo Agreement 2011
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e Political Detainees: Pledged to release political detainees, with detailed steps specified
for this commitment.

In an exclusive interview, the Director General of the Palestinian Center for Research and
Studies - Masarat, Mr. Hani Al-Masri, emphasized that the fundamental agreement in both pre-
and post-2011 accords essentially reiterates its terms. While it addresses key issues related to
the division file, a major drawback is the lack of a clear political program. This absence hinders
the establishment of unity of goals, particularly between those advocating resistance and those
favoring negotiations. Setting clear rules from the outset is crucial, as the challenge lies not in
the divergence of perspectives but in effectively managing this dispute®.
Fatah's stance
The sole agreement is the 2011 accord, declared on 4/5/2011, involving all Palestinian
factions, initially between Fatah and Hamas. Signed on 15/10/2009, known as the National
Accord Agreement, Azzam Al-Ahmad opposed it due to security file disagreements with
Egypt and alignment with Hamas's preferences. Despite Azzam Al-Ahmad's 2009 warnings
to Egypt about Hamas not signing, it was postponed to 2011 under Hosni Mubarak's
presidency. Fatah, per Azzam Al-Ahmad, saw no distinction in Mubarak's or others'
assumption of power, so Fatah signed the agreement in 2009%.
Hamas' stance
In a meeting in Sudan discussing the 2011 Cairo agreement, Khaled Meshaal, the head of
Hamas' political bureau, expressed concerns about the potential lack of real-world impact
stemming from such discussions. Meshaal highlighted the novelty and transparency of the

agreement, emphasizing Hamas's clear stance on the Palestinian cause and its non-recognition

4 interview: Hani Masri, Director of the Palestinian Center for Policy Research and Studies-Masarat.

10/10/2023,
% interview: Azzam al-Ahmad, head of Fatah's delegation to the reconciliation agreements. 10/1/2024.
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of Israel. Regarding the forthcoming Palestinian government, an agreement with the Fatah

movement has been reached to appoint someone other than Salam Fayyad to lead®®.

The 2011 Cairo Agreement, brokered by Egypt, served as a comprehensive reconciliation pact
between Fatah's President Mahmoud Abbas and Hamas's Khaled Mashaal. It aimed to rebuild
both the Palestinian Authority and the PLO, establishing a joint transitional administration to
oversee presidential and legislative elections, permitting participation by Hamas and Islamic
Jihad. Efforts are underway within the PLO to create a joint security committee in line with the
2009 Cairo Agreement, focusing on maintaining order. Notably, a key limitation of the Cairo
Agreement is its concentration on procedural and formal elements, committee formation, and

elections, overlooking crucial political content®’.

The 2011 Cairo Agreement, brokered by Egypt, served as a comprehensive reconciliation pact
between Fatah's President Mahmoud Abbas and Hamas's Khaled Mashaal. It aimed to rebuild
both the Palestinian Authority and the PLO, establishing a joint transitional administration to
oversee presidential and legislative elections, permitting participation by Hamas and Islamic
Jihad. Efforts were made at that time within the PLO to create a joint security committee in
line with the 2009 Cairo Agreement, focusing on maintaining order. Notably, a key limitation
of the Cairo Agreement is its concentration on procedural and formal elements, committee

formation, and elections, overlooking crucial political content’s.

7. Doha Declaration Agreement (2012):

% A press statement by Khaled Meshaal warning of external interference to thwart Palestinian reconciliation
efforts, Institute for Palestine Studies. 2011. https://www.palestine-studies.org/sites/default/files/mdf-
articles/11229.pdf

7 Al-Masri, Hani, 2012. A Reading of Reconciliation Agreements from the Cairo Agreement to the Doha
Declaration, Palestinian Center for Policy Research and Strategic Studies, p. 23-26.

%8 Timeline.. Learn about the Egyptian efforts to reconcile between Fatah and Hamas, Newsletter Vision. 2022.
https://2u.pw/ekzkCau Seen on 2/1/2024.
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The Doha Declaration unfolded amidst heightened regional tensions due to events in Syria and
Hamas' relocation of its headquarters from Damascus to several Arab capitals, notably Doha
and Cairo. Simultaneously, on the eve of the first round of the Egyptian presidential elections,
the Emir of Qatar's proposal to appoint President Mahmoud Abbas as the head of the interim
Palestinian reconciliation government led to contradictions. The Doha Declaration represents
a selective and incomplete agreement, with its focus aimed at implementing specific elements
from the Cairo Agreement®’.

In the Doha Declaration, Khaled Meshaal concurred with Mahmoud Abbas as prime minister,
aligning with the mandate from the Political Bureau of the Hamas movement in its preceding
meeting in January 2012 in Khartoum. During that meeting, there was opposition to the
appointment of Salam Fayyad as Prime Minister, leading to subsequent adjustments. These
changes created challenges, making the implementation of the Doha Declaration difficult, if
not potentially impossible!?’.

Fatah's stance

Azzam Al-Ahmad notes that the post-Cairo Agreement dispute, revolving around the selection
of the next prime minister to unify the West Bank and Gaza, led to the 2012 Doha Declaration.
According to Al-Ahmad, he confidentially agreed with certain Hamas leaders, including
Khaled Meshaal and Muhammad Nasr, during an invitation extended by the Emir of Qatar.
The Emir proposed Mahmoud Abbas as the next prime minister, a suggestion Hamas initially
accepted. However, this agreement was not subsequently implemented'°!.

Hamas' stance

Hamas leader Mahmoud Al-Zahar characterized Meshaal's agreement with Abbas as a

"mistake." Al-Zahar had a disagreement with Meshaal over Meshaal's defense of granting

9 QOpportunities for the implementation of the Doha Declaration, Dunia Al Watan. 2012.
https://www.alwatanvoice.com/arabic/news/2012/03/05/255286.html seen on 2/1/2023.

100 A]-Masri, Hani, 2012. A Reading of Reconciliation Agreements from the Cairo Agreement to the Doha
Declaration, Palestinian Center for Policy Research and Strategic Studies, p. 32.

106 interview: Azzam al-Ahmad, head of Fatah's delegation to the reconciliation agreements. 10/1/2024.
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Abbas more time for peace efforts with Israel. Ahmed Youssef, a Hamas leader, asserted that
Meshaal adhered to the agreed-upon text, emphasizing the formation of a government not led
by Salam Fayyad. Youssef stated that Meshaal possessed the authority to make appropriate
decisions, highlighting Abbas as a partner. If Abbas's choice could resolve the impasse and

align with American and Israeli acceptance, Youssef indicated a favorable stance'?.

8. Beach Agreement (2014):
In April 2014, an agreement at the Beach camp in the Gaza Strip led to Ismail Haniyeh stepping
down as prime minister, allowing the Authority's president to appoint a successor. The
subsequent Cairo Agreement in September 2014 outlined the new government's tasks,
primarily focusing on integrating security services, yet implementation has not occurred.
Meanwhile, Rami Hamdallah's new party encountered difficulties, leading to a resurgence of

division between the two factions!?3.

In 2014, a significant event for the Palestinian people was the establishment of a national
consensus government, agreed upon by Fatah, Hamas, and other Palestinian factions following
the reconciliation agreement signed at the Beach camp. However, when the government
attempted to implement its procedures and services, it encountered obstacles, particularly
concerning the salaries of former Gaza government employees. The situation escalated during
the 51-day Israeli aggression on the Gaza Strip. The government shifted its focus to providing
rescue, shelter, and other services to address the challenges posed by the conflict!*.

Fatah stance

102 Disagreement within Hamas over the Doha Agreemen. Al-Jazeera Net. 2012. https://2u.pw/CFFT5kL seen
on 4/1/2024.

103 The Beach Agreement and the future of Palestinian reconciliation. Al-Zaytouna Center for Studies and
Consultations, 2014. https://2u.pw/UNHuwSF seen on 5/1/2024.

1042014 is one of the worst years for the cause and the Palestinian people. Failure of negotiations, a freeze on
reconciliation and aggression against Gaza. Dunia Al-Watan. 2014. https://2u.pw/70PhYpq Seen on 7/1/2024.
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A delegation led by Azzam al-Ahmad from the Palestine Liberation Organization visited
Gaza, leading to the "Beach Agreement". The parties agreed to form a government, with
Hamas proposing Rami Hamdallah as prime minister. Hamdallah established the national
consensus government, largely reflecting Hamas's suggestions. However, Hamas did not
endorse the transfer of ministries and security to the proposed government. Azzam al-Ahmad
accused Benjamin Netanyahu of assisting in channeling Qatari funds into Gaza through the
Israeli Mossad after the 2014 Gaza war. Consequently, Israeli Defense Minister Avigdor
Lieberman resigned. AlI-Ahmad highlighted Netanyahu's intent to maintain Hamas' control

over Gaza, perpetuating division and weakening the Palestinian Authority in West Bank!%.

In examining the points of agreement within the practical vision emerging from the Doha
meeting, it becomes evident that they largely mirror the provisions outlined in the Beach
Agreement regarding elections, the structure and procedures of the Legislative Council, as well
as the convening of the committee tasked with activating the PLO. Conversely, points of
disagreement center around Hamas' participation in the National Council meeting in its old
format and the management of employee salaries, which were deferred to the legal
administrative committee as per the Cairo Agreement. This committee was established shortly

after the formation of the Government of National Accord but failed to resolve the issue.

What is new about the Doha meeting compared to the "Beach Declaration" is that the
government that will be formed this time will be a government of national unity, that is,
representatives of the factions and some independents will participate, so that it is strong and
able to solve the grave challenges, and this formula was tried after the "Mecca Agreement" and

failed.

105 interview: Azzam al-Ahmad, head of Fatah's delegation to the reconciliation agreements. 10/1/2024.
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9. Cairo Agreement (2017):
Under Egyptian mediation, Fatah and Hamas agreed to:

o Establish the Government of National Consensus' full authority in Gaza and the West
Bank by December 1, 2017.

o Resolve the Gaza employee issue by February 1, 2018, with ongoing salary
disbursements.

o Transfer control of Gaza border crossings to the National Consensus Government by
November 1, 2017.

o Rebuild Gaza's security services with assistance from official Palestinian security
leaders.

e Review progress in Cairo in December 2017.

o Hold talks on reconciliation terms as per the Palestinian National Accord agreement.

By October 2017, tensions between Fatah and Hamas heightened due to Abbas's imposition of
social and economic sanctions on Gaza. These measures, which included restricting energy
supplies, aimed to pressure Hamas into accepting PA demands. Although Hamas showed
willingness for reconciliation by issuing a new declaration in 2017, its insistence on
maintaining military capabilities remains a major obstacle. Despite initial optimism following
the signing of the Cairo agreement in 2017, Hamas's reluctance to cede power, coupled with
Egypt's diversion of attention to other matters, has stalled progress. The recent appointment of

military figures within Hamas raises doubts about the feasibility of disarmament'®.

106 The internal Palestinian struggle for power between the Fatah and Hamas movements: its dimensions,
repercussions, and consequences. Masarat. 2017. https://2u.pw/RwpX2h0 seen on 8/1/2024.
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Fatah's stance

In the stipulated agreement, Azzam al-Ahmad, the spokesperson for Fatah, asserted that the
negotiations encompass the administration of ministries within the Gaza Strip, a domain
previously under the jurisdiction of Hamas since 2007 until its relinquishment as part of an
accord reached in September 2017. The deliberations will also address the status of
approximately 50,000 civil servants employed by Hamas during the conflict period. Al-
Ahmad emphasized that security holds a central position in the discussions, which includes
the potential deployment of 3,000 Fatah security personnel slated to integrate into Gaza's
police force within a one-year timeframe. Furthermore, Al-Ahmad advocated for the
management of Gaza's sole border crossing with Egypt by President Mahmoud Abbas's
presidential guard, under the oversight of the European Union, rather than the current
administration led by Hamas. However, a significant point of contention persists between the
two factions: the future of Hamas's 25,000-strong armed wing, which the group adamantly
declares as "non-negotiable"!’.

Hamas' stance

Hammad al-Ragqib, a prominent figure within Hamas, underscored the strategic significance of
reconciliation for the Palestinian populace, emphasizing the imperative to pursue all available
avenues to resolve the internal divisions. He highlighted several disparities between the 2011
and 2017 reconciliation agreements, asserting that the former holds greater comprehensive
scope as it addresses all facets of the Palestinian cause through its delineation of five primary
files. These include discussions pertaining to the National Council, presidential and legislative

elections, societal reconciliation, and Charter reform. Conversely, the 2017 agreement

107 Fatah and Hamas sign reconciliation agreement. Arabi News. 2017. https://2u.pw/VKwsv32 seen on
9/1/2024.
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primarily focuses on the formation of a government based on tasks rather than one of political
nature'%®,

In 2017, subsequent to the agreement, al-Ahmad affirmed that there would be no engagement
with Hamas unless it publicly declared the Palestine Liberation Organization (PLO) as the
sole legitimate representative of the Palestinian people. He further stated his decision not to
convene meetings of faction secretaries-general or engage in discussions with Hamas and
Islamic Jihad until the internal division was resolved. Al-Ahmad urged Hamas to introspect
and acknowledge the PLO's exclusive legitimacy. He emphasized that there is no necessity
for new negotiation initiatives to address the internal division but rather advocated for the
implementation of the agreements reached in October 2017. Al-Ahmad expressed skepticism
regarding Hamas's genuine commitment to executing the reconciliation agreement, alleging
that Hamas has obstructed efforts to enhance the authority of the reconciliation government.
He emphasized that the reconciliation agreement emphasized the empowerment of the
existing government rather than the formation of a new one. In February 2019, the final
communique of the meeting of Palestinian factions in Moscow was canceled due to a lack of

consensus on empowering the government'®.

On the other hand, Hamas spokesperson Hazem Qassem addressed the situation in the Gaza
Strip following the 2017 agreement by attributing the prevailing tension to President Abbas
himself. Qassem cited Abbas's imposition of sanctions on Gaza, including salary cuts for
Palestinian Authority employees in the territory, along with what he described as media
incitement against Gaza. The Palestinian Authority has been implementing administrative

and financial measures in Gaza since April 2017, which Qassem characterizes as "sanctions."

108 Two years since the signing of the 2017 Cairo Agreement, why was it not implemented?. Dunia Al-Watan.
2019. https://www.alwatanvoice.com/arabic/news/2019/10/12/1282478 .html seen on 10/1/2024.
109 interview: Azzam al-Ahmad, head of Fatah's delegation to the reconciliation agreements. 10/1/2024.
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He added that Fatah perceives these measures as steps aimed at resolving the Palestinian

division''©,

Khalil Assaf views the 2017 agreement as superficial, driven by unimplemented prior
intentions and external pressures from countries invested in the Palestinian cause. He refused
to sign the agreement due to ongoing chaos and political repression by both parties, deeming
it unfeasible amidst such circumstances. Assaf highlights the absence of conducive health
conditions and transparency, questioning the sincerity of reconciliation intentions. He
suggests that adherence to the more comprehensive 2011 reconciliation agreement would
have been a more viable approach!!!.

Ramzi Rabah, a member of the Political Bureau of the Democratic Front for the Liberation of
Palestine, outlines key aspects of the party's initiative for comprehensive national
reconciliation. The agreement entails a one-year transitional phase focused on dual
objectives:

Firstly, it involves extending invitations to Hamas and Jihad movements to partake in the
Palestinian Central Council's extraordinary session. The session will facilitate the election of
an executive committee inclusive of all factions, ensuring equitable representation for Hamas.
Secondly, it entails the formation of a national unity government with participation from all
factions, aimed at reestablishing coherence within Palestinian institutions.

Rabah notes that various initiatives, such as unifying security services and the judiciary,
achieving societal reconciliation, and addressing the repercussions of internal division, have
been prepared since 2017. However, their implementation hinges on political decisions and

willpower, devoid of any exclusionary measures.

10 interview: Hazem Qassem, Hamas spokesman. 25/9/2023.

1 interview: Khalil Assaf, Chairman of the Association of Independent Personalities in the West Bank, and
member of the Public Freedoms Committee emanating from the 2011 Convention. 5/1/2024.
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In light of the ongoing occupation and the quest for national liberation, Rabah underscores
the imperative for unity in stance. He asserts consensus on political objectives, including the
establishment of a Palestinian state along the 1967 borders, the right of return for refugees,
and the recognition of Jerusalem as the capital of Palestine. However, divergence emerges
regarding the sequencing of organizational and governmental reforms. Hamas advocates
starting with palestinian Liberation Organization reform followed by government reform,
while Fatah favors the reverse approach. Rabah advocates for simultaneous organizational

and governmental reform to safeguard the interests of both factions'!'?.

During the agreement period, a community reconciliation committee was established in Gaza,
convening Palestinian factions alongside representatives from the reform movement led by
Muhammad Dahlan, formerly of Fatah. The committee initiated its operations, compiling files
of victims and providing compensation. Subsequent analysis will focus on the National Islamic

Committee for Development and Social Solidarity (2011)'!3

10. Istanbul Understandings (2020)
These agreements were reached several months subsequent to the official announcement of the
Trump deal at the White House, coinciding with the normalization of relations between the
United Arab Emirates, the Kingdom of Bahrain, and Israel. The ramifications of these

developments on the Palestinian cause are significant!!“,

12 interview: Ramzi Rabah, member of the political bureau of the Democratic Front for the Liberation of
Palestine. 5/10/2023.

113 The Community Reconciliation Committee has begun its work. Dunia Al-Watan. 2017.
https://2u.pw/oceO1gV seen on 11/1/2024.

114 The Trump-Netanyahu deal: the path to the text, and from there to the answer to the question: What to do?.
Arab Center for Research and Policy Studies. 2020. https://2u.pw/GP9WNod seen on 11/1/2024.



https://2u.pw/oceO1gV
https://2u.pw/GP9WNod

63

These understandings were reached following the meeting of Secretaries-General convened
between Ramallah and Beirut, shortly before the Istanbul gathering. They reaffirmed the
agreed-upon strategies set forth by the Conference of Secretaries-General, aiming to
consolidate collaborative efforts in safeguarding the rights and interests of palstinian people
and countering all conspiracies until achieving independence!!>.

The understandings encompassed the sequential holding of legislative, presidential, and
National Council elections''®, contingent upon a presidential decree. President Mahmoud
Abbas issued such a decree on January 15, 2021, scheduling the elections. The legislative
elections were planned for May 22, 2021, and significant progress was made with the
registration of 36 lists despite notable factional divisions within the Fatah movement. However,
just days before the election campaign, the presidential decree abruptly canceled the elections,

citing Israel's refusal to permit elections in Jerusalem as the reason'!’.

Fatah's stance

In the concluding statement of the factions' meeting in Ramallah, Palestinian President
Mahmoud Abbas declared the postponement of the Palestinian legislative elections. This
decision was attributed to Israel's refusal to permit the elections to take place in occupied
Jerusalem. Abbas lamented the failure of international efforts to sway Israel from its stance

opposing elections in Jerusalem!'®.

115 The text of the joint statement issued by Fatah and Hamas after their meeting in Istanbul, Watan News
Agency, 2020. https://2u.pw/yfqgCYc was seen on 5/1/2024.

116 Rajoub: Elections according to the proportional representation system within 6 months, Al-Najah Al-Akhbar,
https://2u.pw/QTZUIOS seen on 5/1/2024.

117 Central Elections Commission, 2021 General Elections Report (Postponed).
https://www.elections.ps/Portals/0/ElectionsReport2021.pdf

118 Postponing the Palestinian elections.. Hamas considers it a coup against consensus. Al Jazeera Net. 2021.
https://2u.pw/hQ72GEm Seen on 7/1/2024.
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Hamas' stance

Hamas spokesperson in the West Bank, Wasfi Qabha, criticized the Palestinian Authority (PA)
for making a crucial decision regarding a sensitive issue without prior discussion among the
secretaries-general of the factions. Qabha emphasized the significance of deliberating the
mechanisms for conducting elections in Jerusalem and reaching a consensus among the

factions!!?.

11. Algiers Agreement (2022):

Algerian President Abdelmadjid Tebboune initiated the Algiers Agreement in 2022, which was
endorsed by 14 Palestinian factions. This agreement delineated precise protocols for
conducting legislative and presidential elections, established timelines for their
implementation, and underscored the imperative for Palestinian factions to engage in the
Palestine Liberation Organization and establish a Palestinian government. Furthermore, it
advocated for the formation of a national unity government within the Palestinian Authority,
grounded on a mutually agreed-upon agenda, and underscored the principle of political
collaboration!?’,

The Algerian document comprised nine key provisions, encapsulated as follows: advocating
for constructive dialogue language, affirming the principle of political collaboration, enhancing
the Palestine Liberation Organization's efficacy, implementing a mutually agreed formula for
electing the National Council, conducting legislative and presidential elections across all
Palestinian territories, and establishing a national unity government committed to international

legitimacy'*!.

119 Hamas attacked him and experts described it as "cancellation, not postponement".. Will Abbas's decision to
postpone the elections revive the "Palestinian division?. Al Jazeera Net. 2021. https://2u.pw/wlZAaQU Seen on
7/1/2024.

120 Arab Crisis Team. Previous reference.

121 Text of the Algiers Agreement, 2022.
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Fatah's stance

In a statement regarding the progression of the Algiers agreement, Azzam al-Ahmad, the
head of the Fatah delegation, articulated Fatah's insistence on amendments concerning the
establishment of a national unity government. He urged all participants to adhere to
international legitimacy. Conversely, Ahmed Majdalani, a member of the Executive
Committee of the Palestine Liberation Organization (PLO), expressed skepticism regarding
the potential success of the Algerian dialogues. Majdalani accused Hamas of being
unprepared to facilitate national reconciliation and contended that the Algiers Declaration
would include broad provisions that lack practical applicability. Additionally, he asserted that
Hamas rejects the formation of a national unity government to oversee both the West Bank

and Gaza Strip and aims to retain control over the Strip while allowing entry for the PLO.!%2.

Hamas' stance

Contrarily, the Hamas movement voiced opposition to the commitment to international
legitimacy. Salah Bardawil, a member of the Hamas delegation, characterized the Algerian
document as a framework encompassing common ground for resuming dialogue aimed at
issuing a final statement in support of unity and ending division. Bardawil emphasized Hamas's
desire for genuine reconciliation, premised on reforming the Palestine Liberation Organization
(PLO) to ensure comprehensive Palestinian participation and the development of a joint
national agenda to confront occupation. Additionally, he advocated for the Palestinian
Authority to disengage from security coordination and actively engage with its populace in

confronting Israeli policies'?.

122 Will Algeria make Palestinian reconciliation a reality?. Independent Arab website. 2022.
https://2u.pw/FSOnxia Accessed on 6/1/2024.
123 Will Algeria make Palestinian reconciliation a reality?, Ibid.
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Hamas spokesperson Hazem Qassem asserted that following the Algiers agreement in 2021,
wherein all factions consented to hold elections with Jerusalem being a central issue, Hamas
would not have agreed to the elections without Jerusalem's inclusion. Qassem highlighted a
fundamental disagreement with President Mahmoud Abbas regarding the approach to dealing
with the Israeli occupation. He criticized Abbas for seeking written approval from Prime
Minister Netanyahu to hold elections in Jerusalem, emphasizing that the Palestinian people
possess the capability to assert their right to hold elections in Jerusalem without waiting for

permission from the occupier!?*.

The Algiers Agreement, as viewed by Azzam Al-Ahmad, encompasses no significant
innovations beyond the submission of proposals by Hamas and Fatah for the formation of the
forthcoming government. Both movements have tendered respective papers in this regard.
Originally slated for 2021, elections were on the horizon. When questioned about the
earnestness of the proposed elections and the persistent hurdle of the Jerusalem issue, Al-
Ahmad affirmed the legitimacy of the election procedures, notwithstanding Jerusalem's
unresolved status. It was underscored that conducting elections under occupation in

Jerusalem is impractical'?>.

12. El Alamein Meeting (2023)
The convocation of faction secretaries-general occurred in the presence of President Mahmoud
Abbas in El Alamein, Egypt, on July 30, 2023. Unlike preceding gatherings, no formal

statement was issued subsequent to the meeting. Instead, President Abbas articulated the

124 interview: Hazem Qassem, Hamas spokesman. 25/9/2023.
125 Special interview: Azzam al-Ahmad, head of Fatah's delegation to the reconciliation agreements. 10/1/2024.
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establishment of a follow-up committee comprising attendees to further engage in dialogue
concerning assorted issues and matters. Concurrently, the Islamic Jihad movement abstained
from participating in the meeting in protest against the ongoing detention of its members by

Palestinian security services in the West Bank!?®,

In a recent interview with Hazem Qassem, the Hamas spokesperson, concerns were raised
about the reconciliation process, which involves two main disputes. Firstly, there is an
administrative and governmental disagreement stemming from Hamas' electoral success in
2006 and subsequent divisions. The Palestinian Authority, led by Mahmoud Abbas, aims to
sideline Hamas politically, insisting on adherence to international resolutions and recognition
of the PLO, which Hamas rejects. Secondly, there's a broader political divergence not limited
to Fatah-Hamas tensions but encompassing factions within the authority and Fatah. While the
authority pursues the Oslo process and coordinates with the occupiers, Hamas remains open to
reconciliation initiatives, regardless of their perceived feasibility, signaling a willingness to

engage in dialogue despite challenges'?’.

Azzam al-Ahmad commented on the Alamein agreement of 2023, noting that the Islamic
Jihad movement boycotted it citing political arrests in the West Bank. Following
developments in Gaza post-October 7, al-Ahmad disclosed clandestine discussions with
relevant stakeholders in the reconciliation process, affirming the following'?®:

We embrace the renewed invitation to reconvene the factional meeting initiated by the

President in El Alamein, under the guiding principles outlined as follows:

126 The President calls for the formation of a follow-up committee from the audience to complete the dialogue,
Wafa Agency, https://2u.pw/Zj6Uy03 accessed on 10/1/2024.
127 interview: Hazem Qassem, Hamas spokesman. 25/9/2023.

128 interview: Azzam al-Ahmad, head of Fatah's delegation to the reconciliation agreements. 10/1/2024.
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—_

Ceasing the presence of coup factions in Gaza.

2. Commitment to one system, one law and one legitimate weapon.

3. Commitment to the PLO as the sole legitimate representative of the Palestinian
people, its political program and its international obligations alone.

4. Commitment to international legitimacy.

5. Commitment to peaceful popular resistance.

6. Commitment to a political solution based on the two-state solution and based on
international legitimacy resolutions.

7. The formation of a technocratic government is carried out by a decision of
President Mahmoud Abbas to assume its duties in the West Bank, Jerusalem and
the Gaza Strip.

8. Negotiations on a comprehensive peace agreement are the responsibility of the

PLO.

The Impact of Israeli Occupation on Palestinian Division

The announcement of the agreement between Hamas and Fatah in 2011 was met with shock
and astonishment in Israel. Decision-makers in Tel Aviv recognized that the successful
implementation of the agreement, which aimed to end the state of division, would result in
Israel losing the strategic advantages it had secured over the five years following the
Palestinian legislative elections that brought Hamas to power, and the subsequent clashes that

led to the Palestinian split'?°. This division enabled Israel to achieve several significant gains:

1297 |-Naami, Saleh, (2011). In light of Israel's expected loss of the gains it gained from the division. Al Jazeera
Net. https://2u.pw/N6wVUQWS Seen on 6/1/2024.
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The state of division permitted Israel to deprive the Palestinians of the sole achievement
guaranteed by the Oslo Accords: the maintenance of political unity between the West Bank
and Gaza Strip. This division entrenched the separation between these two regions, allowing
Israel to isolate the West Bank and engage in continuous and systematic settlement expansion
and Judaization efforts'’.

Israel utilized the division as a pretext to avoid fulfilling the requirements of the peace
process and negotiations with the Palestinian Authority. It argued that it could not sign a
settlement agreement with Mahmoud Abbas that included withdrawal from the occupied
territories, on the grounds that he does not represent the entire Palestinian population'3!.

In the context of the development of Israeli control mechanisms, certain aspects of the
apartheid system prompt the consideration of adhering to the Covenant on the Elimination
and Punishment of the Crime of Apartheid. Apartheid is defined as a racially-based structure
characterized by one racial or ethnic group's domination over another. General Assembly
Resolution 2016 of 1965 delineates racism, particularly within the Israeli apartheid
framework, as entailing systemic discrimination against non-Jews. Consequently, the
condemnation of apartheid extends beyond the confines of South Africa's apartheid regime to
encompass analogous contexts, as it contravenes Articles 55 and 56 of the United Nations
Charter of 1973, stipulating apartheid as a crime against humanity. In 1977, an additional
clause was appended to the Fourth Geneva Convention, denoting racial segregation and

discrimination as transgressions against the tenets of international law, posing a threat to

global peace and security. Subsequently, in 1984, the United Nations Security Council

130 Abu Aisha, Ezz EI-Din, (2023). Israel's strategy towards Gaza: between deterrence and division. Independent
Arab. https://2u.pw/KbQM64zT Seen on 6/1/2024.

131 Mahra, Ismail, (2020). Gaza is a de facto state. Palestinian Center for Policy Research and Strategic Studies -
Masarat. https://2u.pw/BgLxMwCd Seen on 6/1/2024.
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affirmed the General Assembly's assertion that apartheid constitutes a crime against
humanity'2.

This apartheid system has been in place in Israel since its establishment, both within its
internationally recognized borders and in the territories it has occupied since 1967. The 1950
"Law of Return" grants any Jew citizenship based on religion. In the occupied Palestinian
territories, Israel enforces a comprehensive apartheid regime, characterized by a dual system
of laws'®, infrastructure, residential areas, travel routes, and living standards: one for Israeli
Jewish settlers, and another for Palestinian residents, who are subjected to a dual system of
control'**. The apartheid wall represents the tangible apex of this segregation. Moreover,
Israeli apartheid extends to practices against Palestinians as individuals and groups. The
permit system, gates and checkpoints, and the isolation and classification of areas represent
the most egregious parallels to the "Bantustan" system implemented by the apartheid regime
in South Africa'’.

Since the internal division, Israel has imposed a blockade on Gaza. Significant military

operations launched by Israel against Gaza include!3®:

On December 27, 2008, Israel initiated a military operation named "Operation Cast Lead,"
resulting in over 1,430 Palestinian fatalities, including more than 400 children, 240 women,

and 134 police officers, as well as over 5,400 injuries.

132 Ayoub, Hassan. 2017. The Palestinian issue in relation to international conventions and political interests:
the Palestinian project to end the Israeli occupation as a model. Arab American University Journal of Research.
Embryo. Number 2.

133 Baltzer, Anna. (2007). Witness in palestine: A jewish American woman in the occupied territories. USA. P.
299-307.

134 Baltzer, Ibid. p. 11.

135 Baltzer, Ibid. P. 107.

138 |srael's most prominent wars on the Gaza Strip, (2023). Al Jazeera Net. https://2u.pw/Zrxpws seen on
1/6/2024
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On November 14, 2012, Israel launched "Operation Pillar of Defense," which led to the
deaths of approximately 180 Palestinians, including 42 children and 11 women, and around
1,300 injuries.

On July 7, 2014, Israel commenced "Operation Protective Edge," which lasted 51 days.
During this period, the Israeli military conducted over 60,000 airstrikes on Gaza, resulting in
2,322 Palestinian fatalities and 11,000 injuries, with Israel committing massacres against 144
families.

On November 12, 2019, an Israeli attack resulted in the deaths of 34 Palestinians and over
100 injuries.

In 2021, the conflict known as the "Battle of Jerusalem's Sword," referred to by Israel as
"Operation Guardian of the Walls," resulted in approximately 250 Palestinian fatalities and
over 5,000 injuries.

On Friday, August 5, 2022, the Ministry of Health in Gaza reported that an Israeli attack
resulted in 24 fatalities, including 6 children.

At dawn on Saturday, October 7, 2023, the Palestinian resistance in Gaza launched an
operation named "Al-Agsa Flood" against Israel. At the time of writing this thesis, the

number of civilian fatalities has exceeded 36,000, with more than 100 injuries.

Analysis

Following a comprehensive analysis of the accords ratified between the conflicting parties,
spanning from the Cairo Agreement of 2005 to the EI Alamein Agreement of 2023, a
discernible trend towards specificity and limitation was observed. This trend can be attributed

to a constellation of factors, among which the researcher identifies the most prominent:
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Undoubtedly, Israeli occupation plays a major role in hindering Palestinian
reconciliation agreements, compounded by the political and geographical division

between the West Bank and Gaza Strip.

Lack of political will on both sides hampers crucial reconciliation efforts needed to
address Palestinian priorities. Failure in reconciliation agreements is due to a narrow

focus, neglecting the broader Palestinian context and national project.

Reviving the PLO is essential for reconciliation and unity but often neglected. Despite
its legitimacy, efforts to strengthen it falter due to a lack of implementation and

monitoring mechanisms, reflecting inadequate political will among stakeholders.

The interim leadership framework has failed to address key Palestinian issues such as
negotiations, resistance, and authority. Intended to promote unity among all factions,
it has not achieved this goal, despite its role as the legitimate representative of the

Palestinian people.

The reconciliation process has predominantly focused on managing rather than
resolving the division, evident since the 2009 agreement. This shift is reflected in the
dialogue's form and approach, interim solutions proposed, and recurrent deferral of

sessions, indicating an inclination toward perpetuating and managing the division.

Despite the agreement to establish a national consensus government to address
internal Palestinian issues, reconstruct Gaza post-2014 Israeli aggression, and prepare
for elections following the 2022 Algiers Agreement, it has failed to materialize as a
unified representation of all factions due to the lack of inclusive decision-making. The
current Palestinian political landscape demands a national unity government capable
of confronting ongoing challenges, including occupation, the 2023 war on Gaza, and

settlement expansion. Palestinian citizens now require intensified attention across
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relief, humanitarian, political, and financial fronts, necessitating more than general

media stances.

— Persistent external interference highlights Palestinian political decision-making's
immaturity and lack of autonomy, hindering efforts for national unity. Dependence on
external agendas further estranges opposing poles of the division, exacerbated by their

alliances with third parties.

Reviewing the aforementioned points leads to the conclusion that ending the division and
achieving national unity necessitates a collection of objective conditions. These conditions,
when met collectively, can facilitate the resolution of the division while simultaneously
addressing the crisis within the national project. Real political will and effective partnership
are essential components that can broaden the scope for agreement and consensus on the
myriad issues and challenges confronting the Palestinian cause. This comprehensive

approach requires reaching a comprehensive agreement on all points of contention.

Given the prevailing division among the Palestinian people, the absence of a culture of
political partnership, and the resulting gross violations of human rights, it is pertinent to
explore several key questions. Among these questions are: What constitutes the Palestinian
national project? Are there agreed-upon Palestinian objectives and national constants?

Furthermore, where do the roots of the crisis facing the Palestinian national project lie?

The Palestinian national project faces significant challenges, including the stagnation of the
peace settlement endorsed by the PLO and the disruption caused by Hamas' resistance
approach. Additionally, the faltering implementation of reconciliation agreements, along with
the diminishing role of the PLO and the absence of its institutions, exacerbates the situation.

The prevailing division within Palestinian society and the ongoing Israeli occupation of the
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West Bank and Gaza Strip further complicate matters. Moreover, the lack of confidence
among Palestinian citizens in their political leaders adds to the complexity. Overall, these

factors pose a substantial obstacle to the realization of the Palestinian national project.

The analysis reveals a lack of a clear and agreed-upon Palestinian national project. Instead,
factional initiatives prevail without contributing to a cohesive national strategy. It is crucial to
redefine the Palestinian national project, outlining its objectives, principles, methodologies,
and implementation mechanisms, as a common framework for all Palestinians. Additionally,
unifying the Palestinian vision in accordance with the National Accord Document is
imperative.

The analysis identifies several internal factors contributing to the erosion of the Palestinian
national project. These include the emergence of Hamas and Islamic Jihad in 1987,
advocating an Islamic agenda outside the Palestine Liberation Organization. Additionally, the
Oslo Accords and the Palestinian National Authority fail to align with or serve as alternatives
to the national project. Moreover, persistent division leads to political and geographical
fragmentation between the West Bank and Gaza. Furthermore, political parties' declining
influence, preoccupied with crises such as division, negotiations, and resistance, exacerbates
challenges facing the national project.

It is crucial to acknowledge the objective factors significantly impacting the Palestinian
national project, including ongoing external regional, Israeli, and international influences.
These influences continue to exert considerable impact on Palestinian decision-making
processes. For instance, the Oslo Accords, initiated in 1993, granted the Israeli side a role in
decision-making within the Palestinian Authority and its organizational structures.
Consequently, Israeli behavior has emerged as a pivotal factor in reconciliation negotiations

and efforts to stabilize internal Palestinian affairs.
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Furthermore, Western positions, particularly those of the United States, have wielded
considerable influence over the trajectory of the Palestinian issue. American support for the
Israeli occupation and interventions aimed at imposing conditions set forth by the
International Quartet on Hamas and other Palestinian factions have shaped the conflict
dynamics. These conditions include demands for recognition of the Israeli state, adherence to
agreements signed by the Palestine Liberation Organization, and the cessation of armed

resistance activities.

Second: Transitional Justice mechanisms in Reconciliation Agreements
The elements that unite the Palestinians are greater than those that divide them, and from the

researcher's point of view, it is advisable for the Palestinians to return to the Cairo Agreement
of 2011 and based on the 2009 National Reconciliation Agreement, because it is widely
considered the most reliable and legitimate agreement among the Palestinian reconciliation

agreements, and it is the agreement that forms the basis of all subsequent reconciliations.

The researcher identifies a significant impediment to the implementation of transitional justice,
particularly in contexts like that within the Palestinian territories, characterized by ambiguity.
This uncertainty renders the premature application of transitional justice problematic,
hindering the comprehensive development of transitional justice strategies rooted in previously
adopted frameworks. However, while this condition presents challenges, it does not preclude
Palestinians from undertaking specific transitional justice measures aimed at expediting
reconciliation efforts.

The 2009 National Reconciliation Agreement mandated the establishment of a joint committee
comprised of 8 members from Hamas and 8 members from Fatah. This committee was tasked
with overseeing the implementation of the reconciliation agreement pertaining to internal

affairs. Its primary objective was to facilitate the reunification of security institutions and
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services in both the West Bank and Gaza Strip. However, upon the signing of the 2011
reconciliation agreement, this committee was sidelined. Subsequently, during the 2014 Beach

Agreement, the authority of this committee was transferred to the consensus government.

How have reconciliation agreements dealt with the four basic mechanisms of transitional

justice?

First: Accountability

As per Section four of the 2009 National Accord Agreement, reconciliation agreements
provided immunity to individuals involved in crimes during internal conflicts. Responsibility
for these actions lies with the factions rather than the perpetrators themselves. Those found
guilty of criminal acts are held individually accountable, separated from the political context.
Consequently, all perpetrators involved in such crimes were granted unconditional amnesty,
with compensation provided to the victims.

The 2009 reconciliation document outlined that individuals who suffered harm during internal
confrontations are recognized as victims of violence. The Palestinian National Authority is
tasked with addressing their cases, with oversight and involvement from the National
Reconciliation Committee. This responsibility extends to the wounded, who are treated

similarly to the victims in terms of support and redress.

“In light of this, individuals who have suffered various forms of harm due to individual criminal
acts hold the perpetrator accountable, prompting the initiation of appropriate judicial measures
against them. Conversely, those experiencing diverse types of harm amidst political conflicts

attribute responsibility to the organization responsible for the harm, absolving individuals of
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direct accountability. Achieving these outcomes relies on widespread national engagement to
ensure impartial justice for all affected parties™'?’.

In accordance with this stipulation, accountability rests solely with individual perpetrators for
crimes committed independently, whereas those implicated in offenses associated with the
political conflict are granted immunity from prosecution. Responsibility for conflict resolution
and provision of compensation to victims lies with the respective factions. Within the
reconciliation committee, a dedicated unit is tasked with referring cases to regular, Sharia, and

tribal judicial bodies, particularly when determining whether the perpetrator acted

independently, unrelated to the political conflict, or within the context of a financial dispute.

From the analysis presented above, it becomes evident that the methodology employed in
Palestinian reconciliation agreements for prosecution diverges from three fundamental
principles of transitional justice outlined in the United Nations Guiding Principles.

Firstly, it fails to uphold a commitment to international law in addressing impunity for
violations.

Secondly, it lacks a comprehensive approach to transitional justice, which emphasizes the
necessity of supporting prosecution efforts.

Thirdly, it overlooks the integration of the transitional justice process with the rule of law.
This conclusion is drawn from Muhammad Askar's study titled "International Standards
for Transitional Justice and Mechanisms for their Application", in which he asserts that
the concept of just punishment for crimes, aimed at deterrence, forms the foundation of penal
systems. Courts fulfill a societal need by administering punishment to law violators, thereby

ensuring accountability and rejecting impunity.

137 National Accord Agreement 20009.
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Second: The Truth

Upon examination of all reconciliation agreements, it becomes apparent that they deliberately
refrain from addressing the notion of truth and the right to access it. Upon revisiting the
National Accord Agreement, particularly Section four, one of the primary objectives of the
reconciliation committee is noted to be the solicitation of testimony from victims to ascertain
the harm inflicted upon them, primarily pertaining to financial compensation rather than
truth-seeking endeavors.

In this context, Hawari Qade's study titled "Transitional Justice: The Other Face of
Justice'" elucidates that truth committees differ from official judicial investigation bodies;
their mandate is to seek objective truth with the aim of elucidating the events encompassing
violations and crimes occurring within a specific timeframe, thereby fostering the potential
for reconciliation. Successful reconciliation necessitates the harmonious convergence of truth
and knowledge to attain the essence of justice, a dynamic equilibrium demanding the validity
of both "knowledge and truth"; without this dual foundation, justice remains elusive.

This sentiment is echoed in Muhammad Askar's study titled "International Standards for
Transitional Justice and the Mechanisms of Their Application", wherein truth
commissions are delineated as official, independent, non-judicial national entities established

by law, serving as a complementary strategy to uphold the rule of law and combat impunity.

Third: Reparations and Community Reconciliation

The National Reconciliation Agreement established a reconciliation committee known as the
"Community Reconciliation Committee", endowed with the authority to facilitate community
reconciliation. The fourth section delineates the objectives, mechanisms, and tools of
community reconciliation, encompassing the following aims:

Objectives of the National Reconciliation Commission
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— Propagating a culture of tolerance, love, reconciliation, political partnership, and

coexistence.
- Resolving all violations resulting from lawlessness and division by legal means.

— Developing a program to provide financial and moral compensation to those affected

by division and violence.

— Establishing foundations and mechanisms to prevent the recurrence of unfortunate

events.

— Securing the necessary budgets to support the success of the committee's mission

through a national fund financed by the Arab world.
— Overseeing social reconciliation initiatives.

— Forming sub-committees in all governorates.
Additionally, the agreement outlines the operational mechanisms of the reconciliation

committee and delineates various types of compensation '3,

When discussing the reparations section of the Convention, it is notable that the conventions
did not provide clear definitions for "victim" and "internal confrontations," nor did they specify
particular times or locations. Consequently, ambiguity arises regarding whether this definition
encompasses periods both before and after the actual division of 2006-2007, as well as whether
it includes the territories of the West Bank and the Gaza Strip. Moreover, the conventions do
not assign responsibility for compensatory payments to perpetrators or their factions. This
raises questions about whether reparations are considered accountability tools in this context.
From the researcher's perspective, reparations appear to serve primarily as a means to

encourage victims to sign reconciliation agreements rather than as tools for deterrence.

138 See the text of the 2009 National Accord Agreement, Section 4.



80

Transitional frameworks play a vital role in encouraging party involvement in peace and
reconciliation efforts, fostering goodwill, and facilitating negotiations. However, doubts arise
regarding the effectiveness of transitional justice procedures in the current divided landscape,
given their significant impact on reconciliation. Despite this, recognizing reconciliation as an
ongoing process is crucial. Transitional justice measures, including reparations, can foster an
environment conducive to long-term reconciliation. Additionally, exploring external

compensation plans and emphasizing the need for an impartial peace mediator are essential.

When implementing transitional justice, its scope extends to the development of a diverse array
of strategies aimed at addressing the legacy of past human rights violations. These strategies,
along with their practical applications, aim to foster a more just and democratic future. It is
imperative that these strategies be applied within the context of democratic transition, while
also addressing the root causes that precipitated the conflict. Consequently, transitional justice
serves as a critical determinant for the success of democratic transition processes. It operates
as a framework of justice employed during periods of significant political change, utilizing
legal measures to address crimes committed by preceding authoritarian regimes. The various
processes within the transitional justice system should incorporate procedures intended to be

remedial or restorative in nature, thereby balancing punitive transitional justice approaches.'*

Victims typically seek to hold perpetrators accountable, ensure concrete measures to halt and
prevent future violations, uncover the truth, undergo rehabilitation, receive appropriate
apologies, revive collective memory, and institute institutional reforms. However, Palestinian

reconciliation agreements have overlooked several of these crucial elements. They have failed

139 Calhoun, Noel. 2014. The dilemmas of transitional justice in the transition without inclusiveness to without
democracy, p. 18-21.
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to address accountability for perpetrators, the repatriation of deportees, issuing apologies,

revitalizing collective memory, uncovering truth, and implementing rehabilitation measures.

In order to ensure that the events of the past are not repeated, the National Reconciliation
Agreement mentioned some mechanisms that shall be highlighted:

- Lifting the organizational, tribal, and familial protection for anyone who commits assaults
on individuals and properties.

- Issuing a charter of honor that confirms the prohibition of internal fighting, and establishing
a mechanism for its follow-up.

- Assigning the reconciliation committee, the task of follow-up with the relevant parties, and
demanding their firmness in their positions to stop the process of taking the law into one's
own hands or preventing vigilante justice.

- The section on institutional reform, whether in the Palestine Liberation Organization or the
institutions of the Palestinian Authority, is considered among the guarantees to prevent the

recurrence of what happened, although it was not presented in this way.

Analysis of the Community Reconciliation Committee formed by (Takaful)
In 2011, the National Committee for Social Development (Takaful) was established as a

humanitarian relief organization aimed at providing assistance to the underprivileged
population in the Gaza Strip. It actively supported a subsequent reconciliation committee
formed in June 2017, which expanded its jurisdiction to encompass all internal conflicts
occurring between January 1, 2005, and May 1, 2011.

The committee was able to settle 134 cases of murder, which were distributed equally between

Fatah and Hamas. The committee had suspended its work following the agreement reached
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between Fatah and Hamas in 2017, but stressed that it would have had the capacity to complete
80% of the cases had the work continued'*’.
The Community Reconciliation Committee comprises the High Committee for Reconciliation,
serving as the principal administrative entity, alongside five branches—one in each of the five
governorates of Gaza. Each branch encompasses sub-committees dedicated to specific
functions: a Sharia committee responsible for assessing damages in accordance with Islamic
law, a legal procedures subcommittee, a media committee tasked with public and media
relations, and a medical committee determining the extent of damages and disabilities. Despite
the existence of these various committees, the committee provides uniform compensation to
all victims, amounting to a fixed sum of $50,000 USD.'#!
It is evident from the Commission's efforts that it aims to circumvent retaliatory actions against
perpetrators or their prosecution by offering compensation in alignment with its customary
principles.
There are two main observations emerge:
e Perpetrators were absolved of any form of accountability, be it judicial, administrative,
or political.
e There was a lack of public and proper apologies extended to each affected family,
encompassing acknowledgment of guilt, seeking forgiveness, and pledging non-

repetition.

Regarding the Public Liberties Committee in the West Bank, established following the 2011
agreement after the initial phase, the anticipated second step, to be taken by the president, did

not materialize for various reasons. According to Khalil Assaf, this lack of action is

140 interview: Khalil Assaf, head of the Association of Independent Personalities in the West Bank, and member
of the reconciliation committee emanating from the 2011 agreement. 5/1/2024.
“interview: Khalil Assaf, head of the Association of Independent Personalities in the West Bank, and member
of the reconciliation committee emanating from the 2011 agreement. 5/1/2024.
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unjustified. One such reason cited is the improbability of Israel agreeing to hold elections in
Jerusalem. Consequently, those advocating for change are not inclined to wait for such
arguments.

The issue with this committee stemmed from the lack of a minimum level of executive
authority or operational freedom necessary for its functioning. The committee's mandate is to
monitor violations and address complaints regarding attacks on freedoms, dignity, activities,
and financial resources. It is unfortunate that this obstruction to its work was present from its

inception'*?,

Fourth: Institutional Reform

The 2009 National Accord Agreement, reinforced by the 2011 Cairo Agreement, addresses
multiple dimensions of institutional reform spanning security services, civil institutions, and
the Palestine Liberation Organization (PLO). A pivotal aspect of this accord involves the
specification of timelines and procedures for holding both presidential and legislative
elections, mandating their occurrence within six months following the establishment of a
consensus government. This section provides clarity on the requisite rules and mechanisms

essential for conducting these elections effectively.

Furthermore, the National Accord Agreement outlines four key provisions. Firstly, it calls for
the establishment of the Supreme Security Committee, charged with the crucial task of
reforming and integrating security forces. Secondly, it mandates the formation of a legal and
administrative committee tasked with the reform and integration of governmental institutions.

Thirdly, it advocates for the creation of a committee dedicated to enhancing and developing

142 interview: Khalil Assaf, head of the Association of Independent Personalities in the West Bank, and member
of the reconciliation committee emanating from the 2011 agreement. 5/1/2024.
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the Palestine Liberation Organization (PLO). Lastly, the agreement emphasizes the imperative

of organizing elections as part of the broader reform agenda.

The Supreme Security Committee: One of its primary tasks is to formulate security policies
and supervise their implementation.

The committee supervised the following:

* Rebuilding and restructuring the Palestinian security services with Egyptian and Arab
assistance in both the West Bank and Gaza Strip.

* Emphasizing the right to job security for all security services employees.

* The process of absorbing (3,000) members of the former security services in the police,
national security, and civil defense into the existing agencies in the Gaza Strip begins
immediately after the signing of the National Reconciliation Agreement, provided that this
number increases gradually until legislative elections are held according to a mechanism to be

agreed upon.

From the researcher's perspective, the Palestinian reconciliation agreements outline rules and
principles concerning what is termed "the reconstruction of security services" and civil
institutions. However, they fall short in providing concrete mechanisms for implementation.
Despite provisions for a dedicated body to implement the reconciliation agreement by both
parties, this committee has yet to be established, and subsequent reconciliation agreements
have disregarded its formation. The researcher asserts that achieving genuine institutional
reform necessitates a robust entity endowed with requisite legitimacy to enforce reform
initiatives impartially, without favoring any party's stance. It is proposed that the reconciliation
implementation committee should be democratically elected and vested with substantial

authority, potentially even impacting the judiciary itself.
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The Palestinian reconciliation agreements did not incorporate any specific mechanisms to
enforce adherence of the security services to legal frameworks and human rights standards.

Instead, they outlined guiding principles aimed at fostering such compliance.

The PLO Committee, proposed since the inception of the initial reconciliation agreements in
2005, is tasked with the development and revitalization of the Palestine Liberation
Organization (PLO). Among its responsibilities is defining the interplay between the structures,
institutions, and mandates of both the PLO and the Palestinian Authority, particularly the
relationship between the National Council and the Legislative Council. Despite its proposed
formation, this committee has yet to be established and has been disregarded in subsequent
attempts to reconcile divisions. The National Accord Agreement mandates the establishment
of anew National Council, guaranteeing representation of national and Islamic forces, factions,
public assemblies, sectors, institutions, and activities. Elections for the National Council are to

be conducted based on the principle of proportional representation.

Holding elections

The National Accord Agreement outlined a framework for concurrently conducting legislative
and presidential elections, as well as the election of the National Council. However, this
arrangement was disregarded when the President issued a decree to conduct the elections
sequentially, beginning with the legislative elections. Notably, these proceedings aligned with

the provisions of the 2007 Election Law, which employs proportional representation.

Azzam al-Ahmad responded by indicating that elections were intended to be the final step in
the reconciliation process. He emphasized that the resolution of the Jerusalem issue was a
prerequisite for holding elections, asserting that Hamas must adhere to the terms of the

agreement it had previously signed but failed to implement. Prior to agreeing to hold



86

elections, President Mahmoud Abbas requested written approval from Hamas, ensuring their
commitment to implementation. This request was conveyed by Hanna Nasser, the head of the
election committee, at the time'*.

From the researcher's perspective on elections, they should occur subsequent to the unification
and professional rebuilding of the security services. Additionally, there should be an
examination and dismissal of individuals found to be involved in corruption or serious human
rights violations. Moreover, holding elections necessitates the unification of the judiciary and
guaranteeing its independence. Furthermore, consensus on establishing a Constitutional Court

should be reached after making requisite amendments to the governing legislation.

Concluding this section of the study, which examines transitional justice mechanisms within
reconciliation agreements, emphasizes the importance of contextualizing transitional justice
models within the Palestinian political system. Failure to consider these contextual nuances
risks yielding a model ill-suited to address the specific challenges inherent in the Palestinian
political scene. The Community Reconciliation Committee's inability, as mandated by the 2009
Cairo Agreement, serves as a compelling example of the significance of contextual

considerations and a comprehensive approach in effectively advancing initiatives.

Therefore, it is crucial to acknowledge the pivotal role of political context in shaping
transitional justice initiatives. Without a thorough understanding of these contextual dynamics,
efforts to promote national unity, democratic progress, and liberation may encounter significant
hurdles. Moving forward, it is essential to work towards comprehensive agreements that
provide holistic solutions to the multifaceted challenges hindering progress towards these

overarching objectives.

143 interview: Azzam al-Ahmad, head of Fatah's delegation to the reconciliation agreements. 10/1/2024.
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Chapter Four

International conventions and comparative experiences in transitional
justice

Various foreign experiences with transitional justice have been documented, including notable
examples in Chile (1990), South Africa (1994), Poland (1997), Sierra Leone (1990), Morocco
(2004), Argentina, Indonesia, and other locations. Transitional justice represents a branch of
activism that employs a range of tools to address communities grappling with a history of
significant human rights violations. It encompasses both legal and non-legal measures, judicial
or otherwise, aimed at fostering the development of a more democratic society and ensuring a

secure future under the rule of law, alongside the protection of citizenship rights'**.

Transitional justice employs a terminology map encompassing phrases such as social
reconstruction, national reconciliation, the establishment of truth and reconciliation
commissions, reparations, and government institution reform. This map evolves to integrate
new concepts that align with the transitional environment in various countries and

circumstances.

The first topic
Transitional justice and core international human rights conventions

Transitional justice draws its foundation from several key references, notably including the
Charter of the United Nations, the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, the International Covenant on Economic, Social and

Cultural Rights, as well as the Geneva Conventions of 1949 and its Protocols.

144 Al-tayyeb, Heidi Ali. 2014. Transitional Justice in Arab Contexts. 1. Arab Organization for Human Rights.
p. 54.
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Numerous resolutions have been issued by the United Nations pertaining to this matter, with
particular significance attributed to Human Rights Council resolutions such as No. 70 of 2005
addressing human rights and transitional justice, No. 81 of 2005 concerning impunity, and No.
66 of 2005 focusing on the right to truth. Additionally, fundamental guiding principles on the
right to a remedy and reparation for victims of gross violations of international human rights
law and serious violations of international humanitarian law were delineated by the United
Nations General Assembly. Further insights are provided in the Report of the Human Rights

Council for the twenty-second special session and the twenty-seventh session of 20144,

In resolution 47/2006 on the rule of law, the Secretary-General designated the Office of the
United Nations High Commissioner for Human Rights (OHCHR) as the primary entity within
the United Nations system tasked with addressing transitional justice concerns. The OHCHR
is entrusted with formulating policy, setting standards, providing substantive guidance, and
enhancing capacity-building and collaboration with the United Nations and other stakeholders.
Furthermore, at the behest of the Human Rights Council, a key actor in transitional justice
matters, the Commission was urged in resolution 12/11 of 2010 to reinforce its leadership role
within the United Nations framework. This includes conducting conceptual and practical work
on transitional justice and assisting states, upon their consent, in the development,
establishment, and implementation of transitional justice mechanisms from a human rights
perspective'46.

On 29 September 2011, the Human Rights Council adopted resolution 18/7, in which it decided

to appoint, for a period of three years, a Special Rapporteur on the promotion of truth, justice,

reparation and guarantees of non-recurrence. In 2023, the Human Rights Council adopted

145 United Nations General Assembly, 2020. Promotion and protection of all human rights, civil, political,
economic, social and cultural. Forty-fifth session.

146 United Nations Human Rights, 2006, Secretary-General: The rule of law is all that stands between peace and
conflict.
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resolution 54/8, which extended the mandate of the Special Rapporteur for a further period of

three years'?’.

The Office of the United Nations High Commissioner for Human Rights (OHCHR) has
developed rule of law tools for post-conflict countries, aiming to bolster the institutional
capacity of UN field offices, transitional administrations, and civil society organizations in
addressing transitional justice needs. These tools, rooted in international human rights
frameworks and informed by UN mission experiences, include specific guidelines for national
consultations on transitional justice. Emphasizing inclusivity for effectiveness and
sustainability, these guidelines outline core human rights instruments, consultation scopes, and
operational mechanisms for reporting and follow-up'*.
The UN High Commissioner for Human Rights spearheaded the drafting of the Secretary-
General's guidance note on the UN approach to transitional justice, issued in March 2010. This
note advocates for a rights-based approach to transitional justice and outlines three key
measures to enhance UN efforts in this field'*’:
1. Addressing root causes: Advocating for an approach that considers the underlying
causes of conflict or repressive rule and addresses associated violations of all rights.
2. Integration into peace processes: Encouraging the incorporation of human rights and
transitional justice considerations into peace processes.
3. Coordinated initiatives: Recommending the coordination of disarmament,
demobilization, and reintegration efforts with transitional justice activities to ensure

mutual reinforcement.

147 United Nations Human Rights

148 United Nations General Assembly, 2011. United Nations High Commissioner for Human Rights and
Transitional Justice Report, Eighteenth Session, p. 5.

149 United Nations General Assembly, 2010, Guidance Note by the Secretary-General, p. 3.
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Following the Secretary-General's guidance, the UN High Commissioner for Human Rights is
actively exploring transitional justice matters, considering evolving legal scene. To address
this, an expert workshop convened in Geneva in October 2010, focusing on transitional justice
systems' responses to economic, social, and cultural rights violations. It assessed their capacity
and current challenges in this area!’.

The UN High Commissioner for Human Rights examined the link between disarmament,
demobilization, and reintegration (DDR) and transitional justice. In 2009, the Inter-Agency
Working Group on DDR issued a model aligning with the Integrated Standards for Hostilities.
Collaborating with the International Centre for Transitional Justice, the UN established this
unit. In December 2010, a workshop, based on this integrated standards module and the
Secretary-General's advisory note, aimed to enhance cooperation between DDR programs and
transitional justice initiatives. The workshop evaluated various DDR projects' relevance to

transitional justice procedures and drew lessons from their experiences'>!.

The data concerning the initiatives of the United Nations High Commissioner for Human
Rights underscores the growing significance of the Office in delivering extensive support
within the realm of transitional justice. Furthermore, it urges the various organs comprising
the United Nations human rights system to maintain their commitment to giving adequate

attention to transitional justice efforts.

International agreements signed by Palestine
The process of aligning legislation with international agreements stands as a pivotal

advancement within the Palestinian legal landscape subsequent to the State of Palestine's

130 United Nations General Assembly, 2010, Guidance Note by the Secretary-General, p. 9.
131 United Nations General Assembly, 2011. United Nations High Commissioner for Human Rights and
Transitional Justice Report, Eighteenth Session, p. 6.
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accession to a collection of international agreements. Upholding its international obligations
and adhering to the provisions outlined in the agreements it has ratified fall under the
responsibility of the state. This necessitates achieving equilibrium between the international
commitments assumed by Palestine and its domestic legislation through the harmonization of

the latter with international agreements.

Regarding Human Rights Violations:

Right to Life

The right to life is considered one of the highest human rights stipulated in international
human rights standards. The Universal Declaration of Human Rights stipulates the right of
every individual to life, liberty, and security of his person, while the International Covenant
on Civil and Political Rights stipulates that the right to life is an inherent right of every
human being. The law must protect this right, and no one may be arbitrarily deprived of his
life. The Palestinian Basic Law also stipulates guaranteeing the right to life and physical
integrity.

Freedom of Speech:

The Universal Declaration of Human Rights enshrines the right to freedom of speech!?,
while the International Covenant on Civil and Political Rights, to which Palestine is a
signatory, upholds the right to hold opinions without interference and the freedom of

expression'>?

. At the Palestinian level, the Basic Law mandates that freedom of opinion shall
remain inviolable, and every individual possesses the right to express their opinions and

disseminate them verbally, in writing, or through other forms of expression or artistic

means'>*,

152 Article (19) of the Universal Declaration of Human Rights.
153 Article (19) of the International Covenant on Political and Civil Rights.
154 Article (27) of the Amended Palestinian Basic Law.
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Arbitrary Detention:
International standards unequivocally prohibit arbitrary detention, as articulated in the

Universal Declaration of Human Rights'*

, which asserts that no individual shall be subjected
to arbitrary arrest, detention, or exile. Regrettably, in Palestine, arbitrary detention has been
observed at alarming frequencies, as highlighted in the chapter concerning the repercussions
of the division.

Torture and Ill-Treatment:

Violations of the right to physical or personal integrity encompass instances of torture and
coercion during arrests and interrogations, as well as cruel and inhumane treatment during
detention. Throughout the period of division, there was widespread employment of torture,
contravening the agreements ratified by Palestine, notably the Convention against Torture
and Other Cruel, Inhuman or Degrading Treatment or Punishment. Such acts are expressly

prohibited by both international agreements and the Palestinian Basic Law, particularly

Article 13, which stipulates that no individual shall be subjected to coercion or torture.

The egregious human rights transgressions witnessed during the period of Palestinian
division place Palestine under responsibility and obligation in accordance with all
international agreements it has endorsed. This necessitates a significant level of
accountability from Palestine in addressing these issues.
International agreements signed by Palestine

1- Convention against Torture and Other Cruel Inhuman or Degrading Treatment

or Punishment.
2- International Covenant on Civil and Political Rights.

3- International Covenant on Economic Social and Cultural Rights.

155 Article (9) of the Universal Declaration of Human Rights.
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4- International Convention on the Elimination of all Forms of Racial
Discrimination.

5- Convention on the Non-Applicability of Statutory Limitations to War Crimes
and Crimes against Humanity.

6- United Nations Convention against Corruption.

The second topic

Transitional justice - the experiences of states and Palestinian specificity
(the experience of Morocco and South Africa)

Palestine faces pivotal decisions with far-reaching consequences. Civil society must actively
address human rights violations, including meaningful participation of women's institutions in
transitional justice discussions. However, integrating transitional justice into reconciliation
agreements demands careful consideration. Leaving this responsibility to implicated parties

risks exacerbating the situation'>®.

In the Palestinian transitional justice framework, it is crucial to acknowledge that the absence
of mechanisms safeguarding publicly funded positions undermines trust in governmental
institutions, perpetuating a climate of impunity and corruption. Such ramifications undoubtedly
impede economic development, diminish overall quality of life, and necessitate stabilization
efforts. Therefore, the imperative lies in the adoption of a multifaceted transitional justice
approach through either a comprehensive strategy or a mutually agreed long-term roadmap in

Palestine'”’.

156 Palestinian Center for Policy Research and Studies — Masarat, 2012

157 Al-Masri, Hani. 2007. The Future of the PLO. p. 25.
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Morocco's Experience in Achieving Transitional Justice
During the period of independent Morocco, widespread violence ensued, leading to numerous

human rights violations. These violations occurred within the conflicts among factions of the
national movement and armed resistance, arising from disputes over the management of early
independence years. Additionally, they transpired within the political and social struggles
surrounding the establishment of the modern state, spanning from the late 1950s to the mid-
1970s'8,

Among the significant incidents are the 1958-1959 uprising in the Rif region, the "conspiracy"
of 1963 against King Hassan II, and the 1965 uprising in Casablanca. Notable events also
include a 1972 attempted coup and the 1975 Green March. Despite a relative decrease in
violence and calls for democratic consensus, subsequent uprisings occurred, such as those in
Casablanca in 1981 and 1984, in various northern Moroccan cities, Marrakesh, and Fez in
1990!'%,

During the post-World War II era, Morocco shared in global political upheavals marked by
authoritarianism and human rights abuses, akin to various countries worldwide. For instance,
Argentina's transition to democracy post-military rule and Peru's struggle with armed conflict
and dictatorship under Alberto Fujimori exemplify parallel experiences. Fujimori's resignation
in 2000 paved the way for Peru's return to democracy, marked by the establishment of a Truth

and Reconciliation Commission in 2003 to address two decades of internal conflict'®.

In the final years of Hassan II's reign, human rights organizations experienced an

unprecedented surge in activism and participation. Independent and critical media outlets

158 Muezzin, Abdul Hai. 2006. "Political Violence in the Maghreb of Independence": From Protection to
Independence, The Problem of the Current Time, p. 50-53.

159 Muezzin, Ibid, p. 54.

160 Boutron, Camille. 2012. "The issues established around human rights in the process of consolidation of
democracy in Peru," in: Daviaud, p. 39-40.
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dominated the public discourse. Additionally, political detainees and those who had
disappeared forcibly were released, secret detention facilities were shut down, and exiled
individuals were permitted to return to their positions'®!.

Upon assuming office in 1999, King Mohammed VI continued the trajectory of political
openness initiated by his father. He delivered a speech reflecting this openness and
implemented political, institutional, and human rights measures that underscored the
overarching principles guiding his governance approach. In the initial year of his reign, he
introduced a new concept of power emphasizing the importance of public interests and local
affairs management, along with the preservation of social harmony. This approach prioritized
environmental protection, social welfare initiatives, and efforts to integrate marginalized
communities into society while safeguarding their dignity!®2.

The Equity and Reconciliation Commission, established by royal decree in November 2003,
followed a recommendation from the Advisory Council for Human Rights. It began operations
the next year. This initiative aimed to inject new legitimacy into the political system after a
smooth transition of power. The ruling government, buoyed by the support of national
opposition parties, led the establishment of the Commission and outlined its mandate. Despite
political factions' detachment, civil society, including local and international associations,
played a crucial role in supporting the Commission's efforts'63.

The Moroccan experience in transitional justice, epitomized by the Equity and Reconciliation
Commission, stands as a significant global precedent and the foremost Arab example in this

domain. Consequently, studying it could provide valuable insights for Arab countries

undergoing transitions following the upheavals of the Arab Spring. Such research could offer

161 Monjib, Muti. 2018. "The Moroccan Spring: Historical Roots and Contexts", p. 110.
162 Kingdom of Morocco, "The text of the speech addressed by His Majesty King Mohammed VI to the
officials of the regions, wilayas, currencies and regions, including administrative officials and citizens'

representatives", His Majesty the King's speeches.

163 Vermoren, Pierre. 2002. Morocco transitional period. Translated by Ali Ait Ahmad, p. 43-44.
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inspiration for crafting transitional justice frameworks tailored to the unique political,
economic, and social contexts of these states'®*.

The Equity and Reconciliation Commission has played a crucial role in reshaping Moroccan
politics, fostering cooperation between governmental bodies and opposition forces. This has
led to the emergence of new political parties and the conduct of fair elections. Consequently,
civil society has been empowered to advocate for institutional reforms, prompting legislative
changes. Notably, the Advisory Council for Human Rights has transformed into the National
Human Rights Council, aligning with international standards like the Paris Principles. The
Council now has expanded powers, including the inspection of detention facilities.
Additionally, an economic and social council has been established to address socio-economic
issues, reflecting Morocco's commitment to social justice!®’.

The transitional justice process had a lasting impact on the nature of human rights violations
committed by public authorities. It was observed that recorded violations were less severe
compared to those during times of conflict. This highlights the specificity of the Moroccan
experience, particularly with the establishment of the Equity and Reconciliation Commission
in response to demands from human rights organizations, civil society, and Moroccan society
at large. The Commission integrated popular demands into its work. Additionally, Morocco's
participation in and ratification of key conventions, including the International Convention for
the Prevention of Enforced Disappearance and the Convention against Torture, underscore its
commitment to addressing human rights issues'¢®.

Morocco's commitment to international conventions has been pivotal in reducing severe
violations and holding perpetrators accountable, notably by accrediting victims' testimonies,

particularly among political detainees released from clandestine detention centers. This has

164 Mukhtar, Amal. 2011. How to benefit from the experiences of other countries, p. 98.

165 National Council for Human Rights - Morocco, 2013.

166 Ottaway, Marina & Riley, Mir Yedit. 2006. Morocco: From Hierarchical Reform to Democratic Transition?.
p. 6.



97

facilitated their reintegration into society. Furthermore, Morocco's unique approach to
transitional justice, initiated within an existing political system, contrasts with previous
experiences occurring amidst regime transformations. The establishment of the Equity and
Reconciliation Commission through a political decision suggests its potential effectiveness in

mitigating violence and tension in other Arab countries'®’.

The Equity and Reconciliation Commission's work from 1956 to 1999 demonstrated a strong
focus on memory management. It addressed various aspects, including truth disclosure,
redress, reparations, historical reconciliation, and facilitating political transition and reform.
However, its effectiveness was hindered by the perpetuation of the existing political system
and the inability of opposing forces to advocate for comprehensive transformation integrating

transitional justice within democratic governance and the rule of law!%%,

The Moroccan experience highlights reconciliation with cultural and linguistic diversity
through adopting the Amazigh language alongside Arabic and establishing the Royal Institute
for Amazigh Culture to address regional marginalization. This underscores the significance of
constitutional mandates, including recommendations from the Equity and Reconciliation
Commission. These emphasize adherence to international conventions, non-discrimination,
and safeguarding rights within a structured constitutional framework. This includes delineating
powers among authorities and providing oversight by the Supreme Council of the Judiciary

over national institutions'®’.

167 Ottaway, Marina & Riley, Ibid., p. 27-28.

168 Equity and Reconciliation Commission, 2006. Final Report, Book One (Rabat: Advisory Council for Human
Rights), p. 17.

169 Abdellatif, Aknoush. 1999. The Reality of Institution and Legitimacy in the Moroccan Political System on
the Threshold of the 20th Century, p. 37.
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Transitional justice tools in the Moroccan experience

First: Revealing the Truth

Initially, the focus on revealing the truth became a contentious issue during the preparatory
negotiations for establishing the Commission. A faction, primarily associated with the political
system, questioned the need for the commission, citing Morocco's relatively limited history of
violations compared to countries like Chile and Argentina. However, advocates stressed that
unveiling the truth was essential for Morocco's future development and reconciliation with its

past!7°,

The Commission focused on revealing the truth, addressing violations' impacts, and
preserving memory to redress victims, facilitate reparations and rehabilitation, and achieve
historical reconciliation. Seven public hearings, held in six different regions of Morocco and
broadcasted on television and radio, allowed victims to share their testimonies. These
sessions were pivotal in the pursuit of justice and reconciliation, aiming to restore dignity,
moral integrity, and collective memory while alleviating psychological trauma. Additionally,
they served an educational purpose, enlightening officials, public opinion, society, and

younger generations'’!.

Second: Memory Preservation

In its concluding recommendations, the Commission advocated for comprehensive
constitutional, political, and legal reforms. Key among these were proposals to bolster legal,
judicial, and constitutional safeguards for human rights, criminalize egregious human rights

violations such as arbitrary detention and enforced disappearance, and devise a national

170 Bouderga, Mubarak & Benyoub, Ahmed Shawky. 2017. So it was: Memoirs from the Experience of the
Equity and Reconciliation Commission, p. 15-30.
17l Equity and Reconciliation Commission, Final Report, Book One, p. 108.
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strategy to combat impunity. Additionally, the Commission proposed initiatives to reform
criminal policy and legislation, enhance security governance, bolster judicial qualifications

and independence, and fortify the separation of powers!’2.

South Africa's experience in achieving transitional justice
The transformation of South Africa's political scene cannot be solely attributed to its

discriminatory policies, but rather to a combination of internal and external factors that
propelled the process of change and coerced the regime to adapt. Domestically, political
considerations held considerable weight, particularly amid escalating tensions surrounding
racial inequality. The aftermath of the Soweto uprising in 1977 marked a significant turning
point, as South Africa experienced a surge in popular mobilization, prompting the regime and
its affiliates to acknowledge the leadership embodied by the African National Congress (ANC).
Additionally, there was a widespread international outpouring of sympathy towards the South
African people's struggle for justice and equality'”>.

The complexity increased further as most leaders of the Bantustans refused to accept the formal
independence granted to them by the apartheid regime. The regime aimed to rid itself of the
threat posed by the black population and to maintain most of South Africa under the rule of the
white minority. Additionally, the international community refused to recognize those

174 Therefore, this endeavor failed to achieve

Bantustans that accepted independence
legitimacy both domestically and internationally. Furthermore, the disintegration of apartheid-
era political structures for Indians and Coloureds, particularly among university and school

students, who identified themselves with blacks as fellow victims of oppression, exacerbated

the situation. The country descended into political turmoil, with successive states of emergency

172 Equity and Reconciliation Commission, Final Report, Book One, pp. 115-121.

173 Khalaf, Abdul Hadi. 1998. Civil Resistance: Schools of Mass Action and Its Forms, Arab Research
Foundation. Beirut. p. 55.

174 Nasr al-Din, Ibrahim. 1989. South African National Liberation Movement. Arab Future, Cairo. p. 152-153.
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in the 1980s unable to restore law and order, especially as liberation movements approached
South Africa's borders. These turbulent political events forced P. W. Botha to resign from the
presidency, leading to F. W. de Klerk's assumption of leadership'”. In addition to economic
challenges, the South African economy faced threats from historical issues like periodic
droughts, heavy reliance on gold exports, and the use of unfree labor. Global tensions,
particularly among black workers, disrupted productivity by the late 1980s. As black workers
voiced discontent, foreign banks withdrew loans and deposits. This instability affected capital-
intensive industries, worsening the impact of racial discrimination on profits and interests'’®.
This decline adversely affected the living standards of the majority of the black population and
led to economic hardships among many white individuals. Consequently, the government
abandoned its racist policies to avert economic collapse'”’. The security factor was crucial,
given its inherent risks and the reverse migration from South Africa in search of stability.
Acknowledging this, the apartheid government recognized the imperative to hasten South
Africa's democratic transformation!’®. Externally, the regional factor played a crucial role in
the transition from white minority rule to black majority in South Africa. The independence of
Portuguese colonies, particularly Mozambique, Angola, and Namibia, expanded opposition
against apartheid. The African National Congress (ANC) established bases in Mozambique,
facilitating resistance. With Rhodesia's racist regime dismantled, apartheid stood as Africa's
sole discriminatory regime, prompting increased regional and international condemnation of

its policies!”.

175 Hamid, Khamis Daham. 2010. The political system and problems of national unity in South Africa. Al-Jinan
Publishing and Distribution, 1st edition, Amman, p. 302.

176 Al-Kabbaj, Nevin. 1992. South Africa and the difficult trend towards settlement. Journal of International
Politics, Issue 109. Cairo. pp. 11-12.

177 Hamid, Khamis Daham. Previous reference, p. 304.

178 Hamid, Khamis Daham. Ibid, p. 305.

175 Al-Shargawi, Muhammad Issa. 1978. The American position in South Africa, International Politics Journal,
No. 51, Cairo, p. 145.



101

Regarding the international aspect, significant global transformations since the late 1980s,
notably the conclusion of the Cold War and the dissolution of the Soviet Union, enabled the
United States to assume a dominant and exclusive role on the world stage, shaping a new
international order. This hegemonic shift emphasized the promotion of democracy, human
rights, and minority protection as defining principles of the emerging global paradigm'®°.

The aspirations of South Africa's black majority aligned with the values of the emerging
American leadership'®!, prompting shifts in the positions of the United States, Britain, and
France regarding the apartheid regime. With the realization that South Africa's transition to
democracy posed no threat to Western interests, the regime faced crises of instability and
legitimacy. Negotiations arose as the preferred solution to prevent violent upheaval'®?,

De Klerk and Mandela orchestrated a transitional plan leading to the lifting of international
sanctions against South Africa and the adoption of a transitional constitution in 1993. A key
negotiation point was amnesty for those involved in past crimes with political motives. After
extensive civil society discussions and international conferences on transitional justice,
elections were held in 1994, resulting in the African National Congress victory and Mandela's
presidency'®.

Negotiations and the implementation of transitional justice in South Africa

Negotiations transpired, wherein leaders of the National Party articulated a pivotal request for
immunity from criminal prosecution following the transition to democratic governance. They
appealed to Mandela for this exemption. National Party officials clarified that without amnesty
for party members, the predominantly white-controlled security forces could disrupt the

smooth conduct of the 1994 elections. Concurrently, Mandela and his colleagues in the African

180 Al-Azzawi, Daham Muhammad. 1995. Minorities and ethnicity in the Third World and international
intervention, a master’s thesis submitted to the Faculty of Political Science. Baghdad University. p. 99.

181 Muhammad, Ahmed Taha. 1993. The Arabs and Post-Apartheid South Africa, International Politics Journal,
No 114, Cairo, p. 198.

132 Hamid, Khamis Daham. Previous reference. p. 319-320.

183 Al-Nawaidi, Abdul Aziz. 2013. The Problem of Transitional Justice: The Experiences of Morocco and South
Africa, Al Jazeera Center for Studies, p. 3.
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National Congress presidency agreed to grant amnesty'®*, leading to the establishment of
several agreements, notably the "CAP" Agreement in 1990. This accord delineated
mechanisms and procedures for addressing serious violations'8’:

1- A task force was established to define political crimes in South Africa,
utilizing appropriate rules and mechanisms for releasing political
detainees and granting immunity to individuals within and outside the
country.

2- Temporary immunity was granted to National Conference leaders and
members by the government to facilitate their return for implementing
"CAP" Agreement. This led to the "Pretoria" Memorandum, outlining
the release of ANC prisoners and abstaining from direct trials. The
Ministry of Justice subsequently endorsed general principles for
defining political crimes, offering amnesty, prosecution exemption,
and temporary immunity to detainees and exiles involved in armed
conflicts.

Regarding transitional justice procedures, the Constitution established the principle of
"reconciliation" by emphasizing that!%¢:

"This constitution establishes a historical bridge between the past of a society torn by
divisions, conflicts, suffering, and injustice, and a future built on the recognition of human
rights, democracy, and peaceful coexistence, and the horizons of recognizing development
granted to all South Africans, regardless of the color of their skin, race, social class, or
nationality. The search for 'National unity and the well-being of all South Africans

presupposes reconciliation between them all"

134 Sherkhan, Adnan. 2009. Reconciliation in South Africa: Negotiation Skills and Confidence Building,
Remaking a Nation, Baghdad, p. 129.

135 Banyoub, Ahmed Shawqi. 2007. A guide on transitional justice, Arab Institute for Human Rights. p. 46.
136 Preamble to the Interim Constitution of the Republic of South Africa 1993.
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South Africa, under apartheid rule for over four decades, transitioned to democracy in 1990,
prompting the need to address its tumultuous past. Opting for tolerance-based transitional
justice to ensure stability and economic growth, the Unity and Reconciliation Act was
enacted after Nelson Mandela's 1994 election. This established the Truth and Reconciliation
Commission (TRC) in 1995, tasked with documenting human rights violations from March 1,
1960, until the conclusion of its term as per the Constitution'®’, and vested with broad
powers!88:

1. The power of summons and interrogation.

2. Broad powers to investigate patterns of gross human rights violations committed by

public officials and the opposition.
3. Powers to issue recommendations on reparations to victims.
4. Judicial powers to grant amnesty to perpetrators of human rights violations in

exceptional circumstances.

The Truth and Reconciliation Commission consists of three subcommissions:
1. The Commission on Human Rights Violations (Truth Commission).
2. The Amnesty Committee.

3. The Reparation and Rehabilitation Commission.

137 Saeed, Abdul Latif Muhammad. (2021). African transitional justice models: South Africa as a case. pp. 101-

102.
188 Arab Democratic Center, (2021). Transitional justice as a model for peacebuilding case study: South Africa.
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Transitional Justice Tools in the African Experience

First: The Truth
The Human Rights Violations Commission was dedicated to gathering information regarding
crimes and violations occurring during the apartheid regime. Victims testified about past
events through five different types of sessions!®’:
1. Victim hearings: Some victims were permitted to testify publicly, with testimonies
selected based on the nature of the violation.
2. Hearings on events and facts: These sessions focused on violations within notorious
incidents, emblematic of gross human rights violations.
3. Hearings for marginalized groups: This category encompassed marginalized groups
such as children, women, the elderly, and young people coerced into military service.
4. Institutional hearings: These sessions were convened to hear from various
institutions that played a role in the past.
5. Political party hearings: Political parties were afforded the opportunity to address
apartheid and elucidate factors exacerbating the situation in South Africa.
The commissions issued their reports after hearing the testimony of nearly 22,000 witnesses,

of which 2,000 testified in public hearings'®’.

Second: Compensation

The South African Reconciliation and National Unity Act stipulated that all individuals
acknowledged as victims of the former apartheid regime were eligible for reparations. The
Recommendations Committee was tasked with providing recommendations concerning

compensation payments based on their assessment. Compensation was evaluated based on

189 Tbid.
190 Saeed, Abdul Latif Muhammad. (2021). Ibid. p. 102.
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the individual's requirements and the number of dependents. Payments were distributed twice
yearly over a span of six years. Compensation was determined according to the following
three criteria'®':

1. The extent of suffering experienced by the victim.

2. The sum required to facilitate the victim's access to services and facilities.

3. The amount necessary to cover the victim's daily living expenses, assessed in

accordance with the prevailing economic conditions.

Based solely on these criteria, the Committee recommended that compensation amounts for
victims residing in remote areas be marginally higher than those in urban cities. The
Commission of Inquiry recommended financial compensation tailored to the severity of each
victim's experience, with recorded figures indicating that victims received approximately a
quarter of the recommended amount from the Transitional Government. This compensation
was disbursed directly to victims through their bank accounts, exclusive of health and social

services.

Third: Amnesty

Amnesty for historical offenses emerged as a fundamental component during negotiations
aimed at resolving the conflict and fostering democratization in South Africa. The conflicting
parties reached a consensus that amnesty would be granted for politically motivated crimes
committed during past conflicts, contingent upon the disclosure of truth regarding previous
events. This amnesty provision often served political agendas, seeking to stabilize the
situation and prevent further conflict. However, a source of significant discontent among the

majority of South Africa's black population arose when, six years following the inception of

191 Report of the Reparation and Rehabilitation Committee, p.105.
https://www.]justice.gov.za/trc/report/finalreport/vol6 s2.pdf
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the Commission of Inquiry, less than a quarter of the recommended compensation had been
disbursed. Conversely, amnesty proceedings against perpetrators commenced promptly,
leading to a notable erosion of confidence in transitional justice mechanisms and

processes'*%,

Fourth: Institutional Reform
South Africa's transitional justice approach has prioritized the transformation of its security
services towards non-racist and law-abiding entities, rather than resorting to job screening
and isolation for reform. Over time, efforts to integrate the black majority into security
services have commenced, initiating a gradual reform process within security and judicial
institutions. This institutional reform has been characterized by the following measures'®*:
1. Transitioning the police force into a civilian institution, departing from its previous
military orientation.
2. Fostering trust in the police by implementing changes in practices, names, and
uniforms.
3. Upholding the political neutrality of the police force and providing training to uphold
rights and freedoms.
4. Despite past crimes, a strict system holds police accountable, referring any
transgression for immediate judicial review and civilian oversight.
5. The High Committee for Police Administration advises the Minister of Security and
Safety and ensures balanced representation.

6. Regional departments oversee local police, enforcing adherence to national policies.

192 Tbid. p. 105-106.
193 Kalaa, Sharifa. (2019). The experience of transitional justice in South Africa: a study in privacy and contexts.
Tikrit Journal of Political Science. No. 18, pp. 180-181.
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Lessons learned from South Africa

1. Accountability is crucial for justice, but it was selective in South Africa. Many crimes
went unpunished, leading to ongoing injustice in wealth distribution and
dissatisfaction among the black majority, fueling crime and violence.

2. A Amnesty should be conditional: South Africa emphasized conditional amnesty,
focusing on truth rather than absolute impunity, to avoid perpetuating injustice.

3. Institutional reform can be accomplished without resorting to screening and isolation.
However, achieving reform in this manner requires extended time and unwavering

political determination.

In the context of implementing transitional justice in post-conflict settings, providing distinct
legal protections for victims of human rights violations is crucial. This entails granting them
protected legal status at national and regional levels, in accordance with international standards.
Victims are entitled to a range of fundamental rights, including redress, compensation, and
prevention of recurrence. While disclosing facts about these crimes may lead to sentence
reductions in some cases, transitional justice processes must be implemented without
fragmentation. Perpetrators are held accountable through criminal charges, and the state

remains obligated to ensure justice, even after providing adequate compensation to victims'*,

194 Ati, Salah. (2011). The concept of transitional justice: its origin, mechanisms and ways to apply it to the
Palestinian case, p. 15-20.
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Strategy for applying transitional justice mechanisms and tools in the Palestinian

situation

In contemplating the application of transitional justice mechanisms within the Palestinian
context, a pertinent question arises: What are the prospects of implementing a transitional

justice framework akin to those observed in Morocco and South Africa within Palestine?

Palestine's unique circumstances, characterized by its recent emergence as a political entity and
its incomplete sovereignty in comparison to nations with established sovereignty and
independent governance systems, presents particular challenges. However, it is essential to
recognize that the environment of human rights violations transcends national borders, with
individuals simultaneously occupying roles as perpetrators and victims. This underscores the
complex journey of the Palestinian people in their homeland.

Therefore, the progression of the Palestinian populace both within their native land and across
diasporic communities necessitates a profound and substantive consideration to adopt the
framework of transitional justice and implement it tailored to the Palestinian context. This call
becomes particularly imperative following the turbulent events of June 2007, marked by
violent confrontations between the primary factions in the Palestinian sphere, namely the Fatah
and Hamas movements. These events precipitated a schism encompassing political,
geographic, and institutional dimensions, resulting in the emergence of divergent political
systems and dual governing bodies in Ramallah and Gaza.

The aftermath of these events has been characterized by significant human suffering, including
loss of life, injuries, disabilities, property destruction, forced displacement, torture, and
political detentions. These injustices, rooted in the ongoing occupation, have not only fractured
the social fabric but also perpetuated animosities, hindering the process of national

reconciliation.
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The continued engagement in these practices has played a tragic role in the destruction of the
social fabric and the perpetuation of grudges, hatreds, and a desire for revenge among the
affected parties. These actions have wounded individuals deeply and disrupted the process of
national reconciliation. Essential to this process are societal healing, the restoration of rights to
their rightful owners, and the rectification of damages through the revelation of truth and
accountability. These steps are necessary prerequisites and obligatory paths toward achieving
genuine reconciliation and its practical manifestations.

In the Palestinian context, the implementation of transitional justice faces challenges due to the
division within the judicial system and its manipulation by political groups as a substitute for
a unified and professional judiciary mandated by the interim constitution (the Basic Law).
Nonetheless, transitional justice remains the pivotal strategy for breaking the deadlock
impeding the reconciliation process. This underscores the urgent need for concerted efforts to
recognize the significance of transitional justice in fulfilling the aspirations of Palestinian
society for national harmony and reconciliation across diverse political, intellectual, and social
domains.

Palestinian factions, notably Fatah, and Hamas, are urged to establish the Independent
Palestinian Commission for Transitional Justice. This commission, drawing upon international
experiences and the expertise of the International Center for Transitional Justice, would
spearhead the implementation of transitional justice in Palestine. Its primary objective would
be to commence mechanisms for comprehensive social reconciliation, thus showcasing a
pioneering model to the world and affirming Palestine's enduring inspiration amid its

protracted struggle.
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The Implementation of Transitional Justice Strategies in Palestine: Roles and
Responsibilities of Official and Unofficial Palestinian Entities:
e Palestine Liberation Organization (The Framework of Interim Leadership): Role

Definition and Duties
- Offering political backing to facilitate the execution of transitional justice strategies.

— The interim leadership framework establishes a supreme executive committee tasked
with executing the Palestinian model for transitional justice. The committee's
composition encompasses members of the executive committee, party representatives,
civil society delegates, independents, as well as representatives from the legislative and
judicial authorities. This committee is designated as the “Independent Palestinian

Commission for Transitional Justice”.

— The interim leadership framework initiates the establishment of a Supreme Committee
tasked with overseeing and monitoring the operations of the Independent Palestinian
Authority for Transitional Justice and its specialized subcommittees. The membership
of this committee comprises individuals from the Executive Committee, party
representatives, civil society representatives, independents, as well as representatives
from the legislative and judicial authorities. This committee is named the “Supreme

Committee for Supervision and Follow-up”.

e National and Islamic Parties and Forces: Their Roles and Responsibilities

— Engaging in the initiation of continuous national dialogue workshops focused on
transitional justice, its underlying rationale, and its significance within the Palestinian

context.

e Executive Authority: Its Role and Responsibilities
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Spearheading the reconstruction efforts to address the aftermath of Israeli aggression.

Providing and allocating the requisite financial and logistical resources to facilitate the

operations of the Independent Commission for Transitional Justice.

The Legislative Authority: Its Role and Responsibilities

Enacting specialized legislation called the “Transitional Justice Law”, which
incorporates the philosophy and objectives of transitional justice within the Palestinian
context. This law also defines the executive body, outlines oversight of its committees,

delineates tasks and powers, and specifies the enforceability of its decisions.

The Judicial System: Its Role and Responsibilities

Reforming the judicial system and establishing a specialized, independent judicial

committee responsible for implementing relevant transitional justice strategies.

Civil Society: Its Role and Responsibilities

Contributing to launching ongoing national dialogue workshops on transitional justice,

its justifications, and its importance in the Palestinian context.

Contributing to the development and implementation of workshops supporting the
social and political contexts that enhance the application of transitional justice

strategies in the Palestinian context.
Organizing mobilization and advocacy campaigns aimed at promoting the

implementation of transitional justice strategies and offering practical solutions to the

obstacles and challenges encountered during the implementation process.
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Independents: Their Role and Responsibilities
Participating in mobilization and advocacy efforts aimed at supporting the
implementation of transitional justice strategies and offering practical solutions to the

obstacles and challenges encountered during the implementation process.

Transitional justice mechanisms and tools

First: The fact-finding committee

The establishment of a fact-finding committee represents a significant aspect of the interim

leadership framework. This committee operates as an independent and proficient entity,

comprising members from diverse sectors, including political parties, representatives of the

Judicial Council, delegates from civil society, and independent specialists. Additionally, the

Legislative Council assumes a role in overseeing and monitoring the committee's

membership. Furthermore, the executive authority bears the responsibility of furnishing

financial resources to support the committee's activities.

The tasks entrusted to the committee encompass:

Conducting research to identify, record, compile, and document instances of past

human rights violations.

Drafting comprehensive reports and providing recommendations to the appropriate
authorities, particularly the specialized criminal court tasked with adjudicating cases
related to transitional justice.

The Moroccan approach to truth disclosure holds relevance as a potential model. Within
the Moroccan context, truth disclosure constituted a fundamental aspect of transitional
justice efforts. The Commission placed emphasis on uncovering truths, and preserving
collective memory. These actions were deemed essential for providing justice to

victims, addressing their grievances, and restoring their dignity. Moreover, truth
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disclosure was instrumental in fostering historical reconciliation, bearing significant
social and cultural implications.

e The African transitional justice experience also encompassed five distinct types of
public hearings designed to unveil the truth. These hearings included sessions dedicated
to victims, events, and factual occurrences, as well as those focusing on marginalized

groups, institutions, and political parties.

Second: Accountability and guarantees of non-repetition

The establishment of a specialized criminal court dedicated to transitional justice matters is
undertaken by the temporary leadership framework, known as the "Independent Palestinian
Commission for Transitional Justice". This court is constituted by individuals who are
possess relevant experience, representing various entities such as political parties, the
executive authority, the legislative authority, the judicial authority, as well as civil society
organizations and independent actors.

A crucial responsibility of political parties and national entities is to encourage their members
to collaborate with the court, responding promptly to summonses and adhering to its
decisions. Furthermore, the executive authority is tasked with providing financial resources
and logistical support to ensure the effective functioning of the specialized court and the
enforcement of its rulings. Additionally, the legislative authority is mandated to enact
specific legislation governing the Specialized Criminal Court, delineating its jurisdiction and

establishing the binding nature of its decisions.

Tasks assigned to the Commission include:
— Conducting criminal trials for individuals accountable for human rights violations.

- Investigating and holding perpetrators of past crimes accountable.
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— Ensuring accountability for individuals responsible for past violations of fundamental
rights and delivering appropriate sentences for those involved in politically motivated

offenses.

— Referring violations motivated by personal reasons during instances of division to
regular courts.
e [t is noteworthy that the Moroccan approach eschewed retribution and instead focused
on disclosure and providing assurances of non-recurrence.
e Similarly, the South African experience granted amnesty to perpetrators of crimes
under the condition that they admit to their offenses and issue an official apology.
In this context, it is pertinent for the Palestinian experience to draw inspiration from the
approaches adopted by Morocco and South Africa. Given the ongoing occupation faced by
Palestinians, there is a pressing need for precise efforts aimed at fostering reconciliation and
unifying the Palestinian population against the occupation. Therefore, by emulating the
transitional justice strategies employed by Morocco and South Africa, the Palestinian context
can potentially benefit from enhanced mechanisms to address past grievances, promote
accountability, and ultimately contribute to the collective pursuit of reconciliation and

resistance against the occupation.

Third: Reparation

The establishment of the "Compensation, Reparation, and Rehabilitation Committee" within
the temporary leadership framework is crucial. This committee is responsible for forming
specialized subcommittees to aid in the execution of its duties. Comprising representatives
from various entities, including political parties, national and Islamic factions, relevant
governmental ministries such as Finance, Social Affairs, Justice, Public Works, Housing,

Health, as well as members from the legislative authority, civil society organizations, and
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independent stakeholders, the Compensation, Reparation, and Rehabilitation Committee is

further supported by contributions from members of the Executive Committee towards victim

rehabilitation programs and commemoration initiatives. Additionally, the legislative authority

is tasked with enacting legislation specific to the functions of the Compensation and

Reparation Committee.

Tasks entrusted to the Committee include:

Providing compensation to the victims and their families, along with reparations for the

damages they have endured.
Implementing specialized programs aimed at rehabilitating victims.

Establishing mechanisms dedicated to commemorating the victims.

The South African compensation model provides a useful framework for emulation, as
it adhered to specific standards:

Compensation amounts corresponded to the level of suffering endured by the victim.
Compensation covered necessary expenses enabling victims to access essential services
and facilities.

Compensation supported victims' daily living expenses, adjusted according to

prevailing economic conditions.

In line with these criteria, the committee recommended slightly higher compensation for

victims in remote areas compared to those in urban centers. The investigation committee

proposed tailored financial compensation for each victim based on the severity of the violation

they experienced.

The Moroccan approach offers valuable insights into memorializing and honoring the

victims' memory.
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Fourth: Institutional reform

The temporary leadership framework establishes a dedicated committee for institutional
reform, comprising representatives from diverse sectors including the Legislative Council,
the Civil Service Bureau, political parties, national and Islamic factions, civil society, and
independent entities. The Executive Committee (government) assumes various
responsibilities in institutional reform, including the reconstruction and restructuring of civil
and security institutions in accordance with human rights, democratic principles, and the rule
of law. This reform initiative encompasses reviewing regulations and legislation, amending
them to foster political and societal harmony. Moreover, the Executive Committee is
mandated to provide the requisite material and logistical support to facilitate the committee's
tasks. Additionally, representation from the General Personnel Council is ensured in the
committee's activities. At the legislative council level, the enactment of specialized
legislation to govern the Institutional Reform Committee's operations, delineating its tasks,

operational procedures, and obligatory recommendations, is imperative.

Tasks of the Institutional Reform Committee include:

— Assessing the conduct of former officials concerning their transgressions within state

institutions.

— Verifying the suitability of current officials for holding public office positions.

— reforming institutions, which entails restructuring, fostering transparency and integrity
in operations, and upholding the rule of law.

- Executing initiatives aimed at enhancing employees' understanding of human rights
principles and adherence to the rule of law.

e In South Africa, transitional justice diverged from employing screening and functional

removal as reform measures, opting instead to focus on establishing non-racist and law-
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abiding national security services for the future. Over time, efforts were made to
integrate the black majority into security services, initiating a gradual reform process
within both security and judicial facilities. In light of these developments, the
Palestinian situation, characterized by institutional division, cannot replicate the
institutional reform process seen in South Africa without restructuring institutions,
fostering their reunification, and isolating individuals proven to be complicit in
institutional corruption.

Fifth: National societal reconciliation

The temporary leadership framework is tasked with establishing a specialized committee

named the "National Reconciliation Committee". This committee's membership will

encompass representatives from various sectors, including political parties, national and

Islamic factions, the legislative authority, civil society organizations, clan and family

councils, as well as independent stakeholders.

Tasks of the Committee include:
— Facilitating sessions aimed at social reconciliation.
— Organizing conferences to address national and societal reconciliation.
— Commemorating reconciled families and preserving historical memory.

— Implementing robust media awareness campaigns elucidating the significance of

national societal reconciliation in fostering both societal and national peace.
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Chapter Five

Conclusion

The sequence of events that the Palestinian people have endured reveals the profound burden
of internal strife and occupation, which have significantly impeded their liberation efforts. The
division within Palestine, creating two separate governments in the West Bank and Gaza, has
caused substantial constitutional and legal issues, including the establishment of a Supreme
Justice Council and an independent judicial system in Gaza, and judicial appointments that
breach legal standards. This division has also affected the legislative council in the West Bank,
causing an overlap in the authorities' functions. The document emphasizes the pivotal role of
Palestinian civil society organizations in enhancing political participation beyond mere
political development, necessitating a comprehensive understanding and execution of duties in
various sectors. These organizations are urged to focus on confronting the occupation,
facilitating decision-making processes, boosting civil society's engagement in political life, and
fostering economic initiatives to empower Palestinians economically. Moreover, it highlights
the violations of human rights and public freedoms stemming from the division, underscoring
the imperative for transitional justice to heal the years of division and infringements. Achieving
transitional justice in Palestine is seen as feasible with political determination, the preservation
of institutions, and the adoption of a constitution through a participatory, democratic process.
This process includes the separation of powers, conducting free and fair legislative elections,
and appointing officials with integrity. Addressing victims' rights is crucial, necessitating the
development of transitional justice mechanisms and the strengthening of courts and

accountability, supported by a unified political will across all factions.
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Results
Palestine currently finds itself at a pivotal moment where critical decisions will shape the

future for coming generations. The choices made by leaders and the involvement of civil
society are key to rekindling hope and keeping Palestinian unity alive. Unrevealed issues
exist between the split factions, with each side having its narrative, complicating the path
to cooperation. Those in command exploit public demands for reform and anti-corruption,
turning these into opportunities for personal gain through alliances, ultimately leading to
superficial reforms and the issuance of ineffective reports.

In light of the findings from this study:

— Undoubtedly, Israeli occupation plays a major role in hindering Palestinian
reconciliation agreements, compounded by the political and geographical division

between the West Bank and Gaza Strip.

— The Palestinian situation is unique within the context of transitional justice, especially
given its status under occupation, which imposes additional serious challenges for

implementing transitional justice.

— Achieving justice and national reconciliation is a vital obligation and humanitarian
imperative, shaping the outcome of revolutions. Rooted in principles of justice and
fairness, reconciliation involves redressing grievances, providing reparations, and

fostering civil peace and security.

— Approaching the inclusion of transitional justice conditions in reconciliation
agreements requires caution. Relying solely on parties responsible for violations could
have adverse consequences, undermining principles of law and justice beyond mere
neglect in agreements.

— To achieve desired transitional justice, the toolkit must be seen as multifaceted,
requiring thorough evaluation, clear public communication, meticulous

implementation, and effective sequencing. Punishment without legal reform fails to
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prevent future violations, and symbolic assurances lack significance without tangible

reparations for victims.

Proceeding cautiously with accountability and trial processes, especially within
agreements between conflicting parties like Fatah and Hamas, is crucial. Challenges
may arise from officials who have committed violations and actions of armed factions
within these movements. Prosecution procedures may also be affected by concerns

about fairness or foreign interventions from influential countries.

Highlighting the significance of civil society bodies in addressing human rights

violations.

Civil society plays a pivotal role in achieving transitional justice; therefore, it must
actively engage in facilitating discussions on the requirements and processes of

transitional justice, ensuring the participation of all relevant institutions.

Considering the diverse needs of both genders when implementing various tools and

procedures in practice.

An important conclusion drawn by the researcher is that the high level of tension
between the two factions has impeded the attainment of reconciliation solutions, despite
numerous agreements, dialogue sessions, and regional interventions aimed at
promoting reconciliation. This is primarily attributed to the lack of genuine political

will for reconciliation.
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Recommendations
The researcher recommends the following for achieving reconciliation, a primary condition for

transitional justice:

— This time, the endeavor is to end the actual division in order to organize the Palestinian
internal affairs and to achieve full Palestinian statchood membership in the United

Nations.

— Justice and national reconciliation are legal obligations and humanitarian necessities.
Successful revolutions rely on reconciliation, failure hinders progress. It's a priority
grounded in justice and equity, restoring rights, addressing grievances, and fostering

citizenship for peace and security.

— Reviving dormant committees, especially the Public Liberties Committee from the
Cairo Agreement, is crucial. Active committees need prompt action, emphasizing
reconciliation. Cooperation between West Bank and Gaza authorities is vital to

implement committee recommendations, especially concerning public liberties.

— Any future Palestinian reconciliation agreement must include the formation of a truth-
finding committee to uncover serious human rights violations. Access to the truth is a

basic right of victims, yet previous agreements have failed to address this crucial aspect.

— Effective transitional justice implementation requires a broad popular foundation
established beforehand. This foundation needs comprehensive training to raise
awareness about rights, freedoms, and the cessation of incitement. Youth should be the
majority, utilizing media channels and organizing conferences for influencers to spread
awareness.

— Voting is vital, and postponing elections is unacceptable. Delaying undermines changes
and justice efforts. Legitimacy hinges on democratic elections, backed by civil society

and the international community. In 2006, the challenge was refusing to accept results.
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Fatah and Hamas must urgently collaborate to reform the judiciary, including studying
judge appointment procedures for independence and public confidence. Effective
communication and coordination between judiciary leaders in the West Bank and Gaza

are essential.

Extensive discussions are vital for steering the reconciliation process, satisfying
demands from both political parties and civil society. Considerations for forming a
post-reconciliation committee are crucial. This committee need not be government-

appointed, granting Palestinians autonomy in establishing truth-seeking procedures.

Reparations offer an effective means of compensating victims of violations during and
after the 2007 conflicts. Drawing inspiration from international compensation schemes
is essential. Exploring non-monetary compensation, such as apologies and memorials,

alongside financial reparations, is crucial given financial constraints.
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Appendices

Interviews

e interview: Hani Al-Masry, Director of the Palestinian Center for Policy Research and
Studies - Masarat. 10/1/2023.
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oban 38 n s GLU €25/9/2023 ol o s iiila Allie @

G L 5 ¢ e raal dallaall cile () L ST (auld o 3a) Gulas 48 ja oy ans 1) Bl ae diila Allae b
Alailly Adlaiall sl (ga la e g A sSall e DA 5 s la) CBA s Y1 eadlall (e (e 5 @llia () 4 gl
Aalull (ye raal 5 i go llin Cpall Glld die i) G gan 5 2006 LA 3 (e 58 ad ¢ landdll )
5 an 5 ¢ emlanadl 2gliall (o Gulan 7] Al dadliadd) 8 5 g Al (ubie 3 seae Aalid) i) (o5 Aipdaaddl)
OS5 dgidalil) dalladl alal Jal e clilad) (e el (e cal Ji g cdlaladl g2l Sleadl i of L lgds o
Aalaiey il yie W) 5 el gall cl )l g el dadll il )i Gl ie Y e (dbie 3 saas Adaludl G ) )yl



132

Slo DA s AU bl CBlAll s DY dlgall AS ja Vg (e L @l s Y Al idandll g )

& senall (s 28 A g ALl (g 6 Ja Om iy comban s 8 (pr Jadd gl CODMA) 138 5 uspasl) Janll 138 ) s
OS5 ¢ A4S a8 0l )L s b i Le 138 5 JOUY) ae il g sl sl e 8 et Adalulld (JalS) i 1)
@l e G Of YU JLA Y 6 psaa JaV1 48 ) Led S 1 s dalliae s y0be oY slaaiul e Laily (ules
UATY) & g ga e aladll 8 Adabid) das pae 8 (eSS Adda) AISEA)) 5 cdalliaall 3 il

oV dndia o dal (e @815l Gl e (elen Lgidash ) dladl) <l sladll 4 L

Leis ge JJl o) g dplanddl) dallaall cile Jlas) dal o LN (e canal i 3L ales 4S8 )

1) lld g SUAIY) Jal e (ulen gimam g Al o g 80 A4S e J 35 Ak 5 8as 5 e sSa JiSES A (5 sl
AR (e Al gt o) Sy i (iles AS g L (553 T LAY o8

g g Aalliaall sladly 5 ghad ) 5 4dliie (i g A3 (ulie G )l 5 "EE" AS a3 AY) o i calial
DAY e A8l by g o dandall ) el o sl slaie

e Y lanl) el i dnhadall Al )5S dadiaa) Gaias slaily dpbe Jilu ) call 5 " 43l il
M e gl

Of GG S AN Mane ary s cliayf A dliall g5 56 gl s cidandil) Canill  ulend ¢ e zraal AoV 13a
Al

S a5l s Laadd Jaay (ubie i 0f 2017 ale A8 a3 3 3 g Ul Alla Ly aulsll Canay
(&8 Aishanldl) ALl ik ge () 55 (pa 2 Sall a5 8 58 gl e Lguia sy (Al il siall daiii Lgia (5 s S
A lel pa )" Aidaslall Aalul) 3655 2017 Gt /i) day 338 dia adle Y duay jail Al cp Uadl)

Lal i M () Cilal g 6"l g Aliey andl) W ytie ) ol 5 (il g )l (andad Jadi 8 3¢ glad aa Mdlla
il ALY led) ) Caags <l shaa

o3¢ | puala aaad) OS5 AT o) ) o AS Jilad) Caranl o550 5315 2021 ale i) jadl Gl 2ay
el o 50 ATV o 38061 Gulan (0S5 Al AT ccillaniV) o3l 5 ) Calall L (el il 5 ccilamy|
oty (e Aalad A8 ge 3y 1 sAll5 Lo ) Y e Jalail) (3haie (o8 (e 3 sane Gt ) ae ISIY)

& LAY ol (e aial ) (b Ao a8 hauddll Condl) g ualll & AT o) ja) o sl da Sl
Jisall fpe ) Uam) o g3 ¢ puaall

e interview: Azzam Al-Ahmad, head of the Fatah delegation to the reconciliation
agreements. 10/1/2024.

Aallad) cldlal 8 84S ja 25 Gutt) ¢10/1/2024 c2aaY) ol e ALl Al o
Sulan 5 i S ja (g Ciaa Al CLEEY) Gl e Lo aluiY) dadia b daf (e
Jladll 8 (40 4/5/2011 8 A8V 020 gl (2011 A8l & 5 3asl 5 A8 (5 guw CILAEY 2525 Y
OS5 ¢ il gll (gl i) 58 5 15/10/2009 (8 Caxds s copban 5 =8 S pa (o Alaally CilS G Apiplanlil)
coben oy 51 LS 5 (5 praall Callall (a2 el Y Cile Canesy ¢ EY) 1 55 e Ganda laall & 2aaY) Bl e i



133

Yl ol e & pa 2009 ple die dld ae g el Gubie 3 gana Guit Il e (5 eaall Culall (e Jasall 2

U sl Jali G Jailly Jomn Lo 138 5 a5l A5 () pail) 13 e Lene Y 3 5 Gulen 0l (o el
G U8 a0 ol aaa ¥l ol e (lal e s i A8 el dailly g oSl e s oDl die 61 2011 ole
2009 ple FEY) o cand 5 it o jal ol aSall @l lu 22l

Al Abiall ais g o s 0y 50 A5 @A) 615 1) ) OsSa Oe (Ao B AL (F] a5 ey CODURY) G
Gas mlls Gilen NS (s e Lein 4l Con 2aa Y (38515 <2012 ale dapall (Do) an la il e s 638
o) sl e dsana iy 050 (M5 ki ual J e 8 5ol Ca i ¢ pemi denay Jadie A agiaa
Laaey 3aiil) oy ol 5 ¢ulan Adle il g La g 5 aaldll o)) 55l

" o Lo ia i) e 5508 e daa Yl e Al Aidanddl) ) pail) dadiia (1 285 03 2014 ple
Ao Sall Al ) el el ) st Lgasdi ulen 38 (g o i) S5 A Sl S5 e o jlall g 5 " alil
olen Ji ol el ga g s AS a (e ) ) Lehami e ST IS il il sl (3l 500 Aa S sl ol JS
Ll (e A yite S il A oSall (g ) 35l aalass

st sacbuall 2014 ple 338 Cn 2y sl (el dga sall LY Gania o (3 202 Y ol e (e g ey
el sl Ll ) g laal) 5 a3 e ) e g 658 ) Ll ) sl sall e 3y il J) ¥ JA)
i) 3 dal e e gl e Gilen 5 ko o1& oo dgle Jgemnll 5ol Jglag Lo 0 2aa Y1 ST cailliin)
el 5 13 5 Alaia 3 Agidanddl) Adalid) Cilaua)

Jiadl &y il dabiie Gf (lad Al Le (e 38 ja ae o8 Y 43) 20 ST (5 g ) BN a5 2017 ale s
Aalladll iy i 5al8 dpaa axe 2S5 2l (e Of Gl @ ydie) 5 ¢ gidandil) Gl am )5 e )
Sgalls lan S ja a2l gl o) sa) 5l Jliaill Gualall oLiaD g laial (ol Sy Gl ads plef g of Cilial
il am gl 5 o 3l Jiaall oo g aill dadaia o e g Lnadi 2835 G (e Wlae caludi) olgd] Jd D)
bl

A Le 20 iy e A aLuiiV elgs) iy s e i siill saaa ol polaal dala Y il Y 2 sl
G il Aiiia 331} Lol aa 55 Y Gubes A8 a4l (I ) e <2017 I s/ siST (3 e (3a8Y)
Slo sai dalladl Gal of 1S e dgilale Jal (38 5 da S alel J1all Canam y (ulea of Cilial 5 cdalladl)
Bhoa A oS JS5 (g 4 gSal) (Sl

Slo 385 pre Gy S ge 8 Apudanldl) Jiladl) g lain ¥ (aliad) lad) o] 552019 ple e blad jel B
A sSall

S (L ity alen ASja (e la ) sl (5 gas a5 2aa ) ol je 4 g Y S el (Bl aamy g
o 2ea¥) s 2021 ale il v culS W i e 5 (i pall Lgiead (38 5 5 @llia 5 cdadldll da Sal)
Lo b 2aaVl ST cliile S A (puail) Cale (ym gumdy g 6o O (i jitall (o S A AT doa (50

Y dalladl cllall anf ol Cale (IS Jadlly 5 Lede Gaaaill a3 40l 5 AT (a seady dpaa il Sile ) aY)
Losdall B MY Cand AT Jae sy

9558 9 A yall Aacall (s Y 8 jea ) s Gl sall a3 (8 3 6 5f cllasiy o) al Ja



134

o AT G eail) Cale Ja 31305 6318 sdadll) 0 5S35 () m yitall (e LAY G aaa Y ol e s
3 gana )l Galla STV o] ) o Gaaaill g g il 5 coddi ol g 4dle Cany (Al Y] 345 (ulas o
LAY Lad G ) el Uis (e Leton il ety ) 5501 e Gulen 38 (e Al 488 g0 (ulie
bl b Al VR Y Aaay V) il 38 dgal) 38 ja cuilS 2023 ale 3a Y Gaalel) A8
A A
leldl e 2aal ol e 7 jea cusST e YA an 536 (8 5 e 3ls e 55 5a ) Gaalel) 806 a geadsy
b Lo L ST Aalliaally Ainall ol a1 A8 e Ay o
A foalaal) (35 Cpalall 8 G 4l led ) Jiliaill g laia JLeSiudl ladaa 5 seally (a3
33 AVl feeled 9
N Rl WA PICEN A s PICEN A NS S I B 1)
Al gl gl 3ill 5 usld) Lanal a5 ¢ isdandldl] anlill da ll g oo ) Jiaal) yy aill dadaiay ol 531 11
Lt O laasg
Al sall dpe Hall o) 3V 12
Agalall e i) A glially o) 33Y1 13
Al el )l atisall g el sall Ja e el asbed) Jadl o 5N 14
B glhady Gull y ddiall 8 Ledlga (55 Gulie 3 sane i)l (el oy Jal 8 585 4 S JSES 5
Agihandil) el dadaie 43 s hase (g (A el oDl FY a5l iy clla il 16

e interview: Khalil Assaf, head of the Independent Figures Association in the West
Bank, and member of the Public Freedoms Committee emanating from the 2011
agreement. 1/5/2024.
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e interview: Ramzi Rabah, member of the political bureau of the Democratic Front for
the Liberation of Palestine. 10/5/2023.
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Fatah and Hamas papers submitted to the Algerian after the Algiers agreement
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