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Abstract

When contracts are formed properly, both contracting parties are bound to execute
the terms as agreed, according to the principle of contractual binding force. However,
unforeseen and unavoidable external circumstances may arise that unduly burden the
debtor in fulfilling their obligations precisely toward the creditor. Such circumstances,
being beyond the control of the contracting parties, may disrupt the contractual balance,
thus necessitating measures to restore equilibrium within the contract structure.
Accordingly, statutory legislation introduced the doctrine of unforeseen circumstances.
The current study aims to monitor, analyze, and compare the positions of the Ottoman
Code of Civil Laws of 1876, the Palestinian Civil Law Draft No. (4) of 2012, the
Egyptian Civil Code No. (131) of 1948 with its amendments, and the Jordanian Civil
Code No. (43) of 1976, regarding the subject of the study. It explores the impact of
unforeseen circumstances occurring later in the contract on the contractual obligations
of parties in light of the principle of binding contractual force, recognizing the
importance of this issue in both practical and theoretical realms. The researcher
employed a descriptive, analytical, and comparative methodology by reviewing legal
texts, jurisprudential interpretations, and judicial decisions related to the subject matter.
The results of the study concluded that the positive legislations under study recognized
the theory of emergency circumstances as an exception to the principle of binding force
of contracts, in order to restore the unbalanced contractual balance to its state by lifting
the burden off the debtor. Although the Majalla al-Ahkam al-Adliyya did not provide a
clear and comprehensive text for the theory, it took it as a principle and not as an
exception, although this was not explicitly stated, but rather referred to it within general
jurisprudential rules, such as the rule of "hardship brings ease”, and the judge's authority
extended under the theory to intervene in the contractual relationship by returning the
burdensome obligation, while the penalty in the Majalla al-Ahkam al-Adliyya extended
to include rescission by unilateral will under the theory of excuses. Accordingly, the
researcher recommended to the Palestinian legislator when approving the draft
Palestinian Civil Law to take into account both general and specific incidents; as this is
a true embodiment of the legislator's goal of reaching a sound contractual balance, and
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to explicitly stipulate the condition of relaxation so that the text regulating the theory of
emergency circumstances would be clearer..

Keywords: Contract, Doctrine of Unforeseen Circumstances, Binding Contractual
Force, Contractual Balance.
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