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Abstract

The summary proceedings judge is a specialized judicial authority entrusted with
adjudicating urgent cases brought before the court. Given the critical nature of this role, it
is essential to shed light on the judge’s responsibilities, jurisdiction, and jurisdictional
authority, reinforcing their distinguished position within the judiciary. This judge is
mandated to examine petitions necessitating expedited procedures and to render decisive
rulings within a constrained timeframe. As a cornerstone of the justice system, they must be
equipped with sound legal reasoning and the capacity to issue informed and immediate
decisions. Maintaining this balance is essential to their judicial mandate.

In this study, the role of the summary proceedings judge is examined through two
chapters. The first chapter, divided into two sections, addresses the scope of the summary
proceedings judge’s jurisdiction. The first section explores the conditions governing the
judge’s jurisdiction by analyzing the principle of urgency, which serves as a prerequisite, as
well as the concept of non-interference with substantive rights and its governing
parameters. Furthermore, the second section explores the judge’s substantive and original
jurisdiction, as well as the judge’s subject-matter and territorial competence. It also
addresses the scope of this jurisdiction and the judge’s role in assessing the probative value
of evidence in urgent matters.

The second chapter addresses the binding force of the summary proceedings judge’s
decision and its legal implications through two sections. The first section examines the
issuance of urgent decisions by analyzing the procedural framework governing urgent
matters and the specific procedures applicable in such cases. The second section explores
the legal authority of such decisions and their resulting effects by discussing the legal
nature of the ruling issued by the summary proceedings judge, its binding force, and the
legal remedies for appeal.

This study ultimately reached several conclusions and recommendations, among the
most significant of which are the following:

The summary judiciary is an exceptional judicial mechanism designed to protect a
right that is at risk of harm due to the passage of time or the occurrence of damage to the
applicant of the urgent measure. It provides swift and provisional judicial protection,
governed by specific procedures prescribed by law, and the decision issued in such
proceedings is enforceable immediately.

The legislator has granted the judge of urgent matters discretionary authority and a
broad role, beginning with the assessment of both the formal and substantive requirements
for the admissibility of an urgent application, as well as in determining the existence of
urgency.

Since cases of urgency cannot be exhaustively enumerated, they are what define the
judge’s jurisdiction—being matters of fact that fall within the judge’s exclusive discretion.
The acceptance, consideration, or exclusion of evidence likewise falls within the powers of
the judge of urgent matters.

The law does not specifically define the nature of the potential harm, leaving its
assessment to the discretion of the judge, as it is a relative matter. The legislator has vested
the judge with the authority to determine whether the risk for which protection is sought
warrants provisional protection, based on the apparent evidence presented before him.
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In this regard, the judge is subject to the supervision of the Court of Appeal, as the
assessment of imminent danger is an indeterminate matter left to the judge’s discretion.
Likewise, determining whether the measure is provisional falls within the judge’s authority.
The judge rules on such matters without delving into the substantive right in dispute, which
is also within the scope of the judge’s discretion. Moreover, the law repeatedly provides, in
several articles of the Civil and Commercial Procedure Law, that both the applicant and the
respondent may file an appeal.

The judgment issued by the Court of Appeal in appeals against decisions concerning
urgent and provisional matters is subject to cassation only with the permission of the
President of the Supreme Court / Court of Cassation or a person authorized by him.

The researcher proposed amending Articles 110, 192, 202, and 278 of the Civil and
Commercial Procedure Law and merging them into a single article. She also suggested that
the procedures for considering urgent applications be made more flexible by expanding the
cases in which the judge may decide the matter upon review, without being required to set
a hearing date.

In addition, the researcher proposed amending Article 112 of the Civil and
Commercial Procedure Law to expressly include telecommunications and electronic
network services, and to stipulate that the decision issued in an urgent application shall be
immediately enforceable under the Civil and Commercial Procedure Law.

The researcher also suggested that it would be advisable to provide for the possibility
of petitioning the judge of urgent matters outside official working hours, by specifying
particular cases and special procedures for such situations. Furthermore, she proposed that
the period for filing an appeal against a decision issued in an urgent application be reduced
to one week instead of fifteen days.
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